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A Record of Service 


The year 1925 marks the seventy-fourth 
anniversary of the Massachusetts Mutual Life 
Insurance Company. Ever since 1851 this 
Company has furnished unexcelled life insur- 
ance protection at a low net cost and has main- 
tained its record of unswerving loyalty to 
its policyholders. The years have brought 
wonderful growth and prosperity. To-day, as 
in the past, the whole personnel of the Com- 
pany is imbued with the spirit of service, a spirit 
that permeates the entire activity of the or- 

_ ganization. The capable and energetic man or 
woman who represents the Massachusetts 
Mutual is sure to succeed as a life underwriter. 











MASSACHUSETTS MUTUAL LIFE INSURANCE COMPANY 


Springfield, Massachusetts Organized in 1851 


More Than a Billion Dollars of Insurance in Force 






































BROADCAST NO. 18 





EVENING LIFE INSURANCE 
TRAINING COURSE 











1. Hart and Eubank, General Agents of the tna Life Insurance 
Company, announce the opening of the Evening Training 
Course in Life Insurance on Tuesday evening, October 
20th. The course is free to the first forty men or women 
of character and ambition who register. 


2. The Evening Training Course is intended especially for brokers 
and for men who are interested in life insurance, but whose 
time is so taken up during the day that they could not 
attend day classes. 


3. The sessions to be held Tuesday and Thursday nights of each 
week from 5:45 to 7:30. There will be two 45-minute dis- 
cussions with a short rest period in between. The course 
will continue two nights each week for six weeks. 


4. Those taking the course will not be obligated to Hart and 
Eubank or the Ztna Life Insurance Company. 


5. The course will be conducted by Raymond G. Gregory, head 
of the Training Department of the Hart and Eubank 
Agency of the 2tna Life, and his assistants. Mr. Gregory 
has not only made a success as a life insurance salesman, 
but has served on the faculty of the Life Insurance School 
of the University of Pittsburgh in association with Dr. 
Charles Rockwell, one of the foremost life insurance 
instructors in America. _ 


6. For further information call Mr. Gregory at Beekman 9000, or 
write him at 100 William Street, care the Atna Life. 


HART & EUBANK, General Agents 


AETNA LIFE INSURANCE COMPANY 


100 WILLIAM STREET 
NEW YORK 


“IT PAYS TO HAVE AN ACCOUNT WITH THE AETNA” 
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Operating Service Bureau Presents Problems 





Special Committee in Report Discussed Frankly Angles Involved in Respon- 
sibilities That May Follow Participation by Companies in Reporting 
Service; Expect Bureau Ultimately to Earn More Than 
Enough for Its Maintenance; Companies Have 


Substantial Financial Interest 


Louisville, Oct. 15—At the executive 
committee meeting Thursday night the 
principal subject for discussion was the 
question as to whether the activities of 
the American Service Bureau should be 
placed under the direct control of the 
American Life Convention. 

At the present time the Bureau is 
being run from New Orleans by Fisher 
Simmons, vice-president of The American 
Service Bureaus. 

The special committee of the American 
Service Bureau consisting of Henry 
Ables, D. E. Ball, Daniel Boone, Jr., 
Rupert F. Fry, Charles W. Gold and 
Raymond W. Stevens, made its report 
to the convention saying in part as 
follows : 

‘Tt is believed that the Bureau will 
soon be earning a substantial sum. The 
balance sheet of August, 1925, shows a 
deficit of $34,000 as compared with a 
deficit of $47,000 in December, 1924, and 
the assets are $131,000.” 

However, it is shown in the report 
that the liability of the American Ser- 
the 
Convention was more than $120,000 in 
August, 1925, as compared with $111,000 
in July, 1924. The report continues: 

“As the balance sheet shows American 
Life Convention Companies and the 
American Life Convention have a very 
great financial interest in the opera- 
tions and the success of the Bureau 
since it is only out of the net profit of 
the Bureau that these companies and 
the Convention can ever be reimbursed 
for the sums loaned or advanced. The 
question has been raised by the special 
committee as to what manner and 
to what extent the recommendation 
approved by the executive committee 
and the convention ‘that the executives 
of the Bureau should be placed directly 
under the control and supervision of 
those men who for the time being and 
from time to time are the officers and 
members of the executive committee of 
the American Life Convention’ has been 
carried out, and upon the discussion of 


vice Bureau to American Life 


that question your committee has no 
comment. 

“Nothwithstanding the fact that the 
Convention now maintains and has 


maintained practically from the date of 
its inception an agency information 
bureau, which gives information as to the 
records of the agents who have been in 
the employ. of the various member com- 
Panies, and up until a few years ago the 


Convention as another complete conven- 
tion function operated a medical informa- 
tion bureau, it had been urged from 
time to time that the American Service 
Bureau should be held at arm’s length, 
so to speak, from affiliation with the 
American Life Convention, in order that 
no liability might be attached to indi- 
vidual companies or their officials in case 
any damage suits might arise as a result 
of reports made by the Bureau. 

“For the reason that the convention 


and convention companies are heavily 
involved financially in the American 
Service Bureau it seemed wise to your 
committee to at this time point out the 
relations as they now exist between the 
Convention and the Bureau in order 
that the members of the Convention may 
have a better understanding as to their 
responsibilities to and interest in the 
Bureau when considering the question 
of aiding in its growth and development 
through their inspection patronage.” 


Committee Recommends Convention Move 
Headquarters to Chicago or St. Louis 


Louisville, Oct. 14—A special committee 
of the American Life Convention consist- 
ing of Lee J. Dougherty, secretary and 
general manager of the Guaranty Life 
of Davenport, Iowa; H. B. Arnold, presi- 
dent of the Midland Mutual Life, Colum- 
bus, and George Graham, vice-president 
and actuary of the Central States Life, 
St. Louis, made a report on the question 
of changing the permanent headquarters 
of the American Life Convention recom- 
mending either St. Louis, Mo. or 
Chicago, Illinois. 

The committee points out advantages 
of both the cities named from the stand- 
point of transportation facilities, mail, 
rentals and clerical hire. 


The Life Insurance Sales Research 
Bureau told the committee that accord- 
ing to branch office and general agency 
records of the life insurance companies 
the average rent per square foot is 
$2.96 in Chicago and $1.68 in St. Louis. 
Concluding, the report of the committee 
says: 

“Your committee is of the opinion that 
either of the cities named is admirably 
adopted to the requirements of head- 
quarters for your convention. 

“We refrain, therefore, from making 
any recommendation directly favoring 
either city believing that the choice be- 
tween these two places will be well left 
to the decision of the members them- 
selves. 


Convention Gets Away to Good Start 
With Greetings From Visiting Guests 





Col. Braden, Chief of Police and Former Insurance Man, Makes 
Little Speech on Law Enforcement and Insurance; John 
D. Sage, F. H. Rhodes, George T. Wight and Charles G. 
Taylor, Jr.. Among Those Bringing Greetings to Con- 


venticn. 


Oct. 14—The American 


Life Convention got away to a good 


Louisville, 


start and a unique one today when the 


chief of police came into the room with 
five policemen, blew a whistle, and an- 
nounced that they were in for a little 
regulation. 

This official is Col. Forrest Braden. 
He got his title in the army and was 
formerly an insurance man. At one time 
he lived in Indianapolis and. talked 
facetiously of the number of companies 
in that city. 

“Tf it had not been for the Indianapolis 


companies,” he said, “some of the rein- 
surance companies would have had to 
go out of business.” In talking of law 
enforcement, he said: 

“One of your members told me that 
when you take a drink of bootleg in New 
Orleans the police close their eyes. I am 
informing you that when you take a 
drink of bootleg in Louisville, you close 
your eyés.” 

As usual there was considerable inter- 
est taken in Secretary T. W, Blackburn’s 
compilation of the number of companies 
in the American Life Convention, and 
their assets, business in force and other 


financial resources. Their total insur- 
ance in force is $13,000,000,000. 

In 1924 the members of the American 
Life Convention paid for more than 
$3,200,000,000 of business. They made a 
gain in 1924 of $1,500,000,000 of business. 

The member companies of the’ Ameri- 
can Life Convention have admitted assets 
of $1,500,000,000 in round numbers. 

One of the pleasant features of the 
session this afternoon was the appear- 
ance of George T. Wight, manager of 
the Association of Life Insurance Presi- 
dents. He said that so many of the staff 
of the Association of Life Insurance 
Presidents wanted to come to the meet- 
ing of the American Life Corivention and 
did come, that they were all at Louisville. 

Mr. Wight was followed by Charles 
G. Taylor, Jr., assistant manager of the 
Association of Life Insurance Presidents 
and who was formerly vice-president of 
the Atlantic Life of Richmond, and an 
ex-president of the American Life Con- 
vention. 

President John D. Sage of the Union 
Central Life, Cincinnati, made a pleasant 
talk inviting the members of the Ameri- 
can Life Convention to the Association 
of Lfe Insurance Presidents Convention 
at the Hotel Astor in New York in 
December. 

President F. H, Rhodes, of the Berk- 
shire Life, Pittsfield, Mass., is one of 
the guests of the American Life Con- 
vention. 

In his annual report, Secretary 
Thomas W. Blackburn. saidi that. there 
are now 106 companies in the American 
Life Convention.; Two new.ones which 
have joined are the Springfield. Life, 
Springfield, Ill, and .the Western & 
Southern Life, Cincmnati, O; 

Among those companies which are no 
longer members are the Mutual, Benc- 
fit, Newark, and ‘the Phoenix Mutuai 
Life, Hartford, 

M. A. Linton, vice-president of tie 
Provident Mutual Life, Philadelphia, 
also represented the Association of Liie 
Insurance Presidents ‘heré anll*miade < 
short talk, any 


American 4 4 
Men Table 
Not Discussed 


Oct. “14-—The American 
men’s table came up only informally at 
the executive committee meeting’ of the 
American . Life. Convention, and. at this 
writing it looks as if it .will not..be idis- 
cussed on the floor of the. convention, . 
There. is. considerable. oppositidr: -ta- it 
from company . spokesmen,.-in. private 
conversation here. : 


Louisville, 
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Special Committee on Lapses Gives 
Results of Important Study of Subject 





Surprising That Expansion Period Between 1915 and 1920 
Should Show Greater Persistency Than Either Before or 
Following; City Business Has Uniformly Greater Persist- 
ency Than Country; Endowment Leads as to Plans; 


Monthly Premium on Premium Basis. 


Oct. 14—The committee 
on lapses of the American Life Conven- 


Louisville, 


tion appointed at the New Orleans meet- 
ing and of which Harry L. Seay, presi- 
dent of the Southland Life, Dallas, is 


chairman and O. J. Arnold, president the 
Northwestern National Life, Minneapolis, 
secretary, made its report. 

The investigation covers policies issued 
from 1909 to 1923, inclusive. In all 
227,000 policies for half a billion dollars 
of insurance were traced. 

In commenting upon the tables pre- 
pared the committee observed that the 
issues of the period from 1915 to 1920 
show a greater persistence than the issues 
of the preceding and following periods. 

This is of particular interest when it is 
recalled that during that period of ex- 
pansion of the life insurance business the 
suggestion was quite general that the 
large business then being written was of 
questionable value and that a heavy 
lapse would be experienced on it. 

It also was shown by the committee’s 
tables that city business showed a uni- 
formly greater persistency than country 
business. 

The business written in the East shows 
20% greater persistency than business 
of the Midwest, which in’ turn shows 
more favorably than the business of the 
South and West. 

Referring to classifications by plans it 
is noted that while in the early years, 


the endowment forms show a markedly 
greater persistency than limited payment 
forms, the two are practically on a parity 
after the expiration of fifteen years. 

In order of persistency, the experience 
by plans, shows endowment forms first, 
then limited payment, next ordinary life 
and term last. The term business shows 
an exceedingly low persistency at the 
end of the ninth year being considerably 
below one-half the rate of persistency on 
other forms. 

Expiries are not included in the lapses 
and consequently the rate of lapse given 
on term business is not affected by ex- 
piries. It is of interest to note that 
the business on a semi-annual basis of 
premium payment shows a_ uniformly 
higher persistency than annual premium 
business; also, that in recent years there 
has been a very marked improvement 
in the persistency rate of business on 
the monthly premium basis, and it is 
particularly significant that during the 
last two periods from 1914 to 1920 
and 1921 to 1923, monthly permium busi- 
ness shows a considerably higher per- 
sistency than annual, semi-annual, or 
quarterly business. 

In this connection, however, it is to be 
noted there is a considerable lapse on 
monthly business during the first six 
months.on fractional premium business 


that is responsible for the high lapse ~ 


shown in the entire experience during 
the first haif year. 


H. B. Arnold President New Year; 
 W.S. Ayres Heads Legal Section 


Louisvilie, Oct. 15—H. B. Arnold of 
Columbus, Ohio, president of the Midland 
Mutual Life will be the next president 
of the American Life Convention. 

For a time it was thought that Guilford 
A. Deitch, general counsel of the Reserve 
Loan Life, Indianapolis, would also be 


a candidate for- the presidency, but he 
said at noon today that he is not in the 
race. 

W. S. Ayres, gneeral counsel of Bank- 
ers Life Company, Des Moines, was 
made chairman of the legal section of 
The American Life Convention. 


Robert J. Merrill Gives Results of 
Survey of Company Investments 





Necessary to Have Generous Rate of Interest and Also That 
Investments Be Safely Convertible at Any Time—Small 


Co: 


mpanies Show Preference for City Mortgages—In 


Utility Field Situation is Changing With Mergers a Factor 


Louisville, Oct, 15.—Robert J. Merrill, 
former Insurance Commissioner of New 
Hampshire and now vice president of the 
United Life & Accident of Concord, 
N. H., discussed investments before the 


American Life Convention today. He 
brought out that it is not only necessary 
to have a generous rate of interest but it 
i sessential that investments be absolutely 
and salefly convertible at any time. 


Mr. Merrill recently sent a question- 
naire to companies relative to their hold- 
ings of an investment, excluding real 
estate, as companies do not hold real 
estate rodinarily as an investment. 

The speaker said that as companies 
grow in size there is a well defined trend 
to equalize investments among bond and 
mortgages, although, of course, there are 
some outstanding exceptions. 

Among smaller companies, a well de- 





- 


HARRY L. SEAY 


fined preference was expressed for real 
estate mortgages, including a consider- 
able proportion of city loans . 

In commenting’ upon recent develop- 
ments in the field of public utilities, Mr. 
Merrill called attention to this fluctu- 
ating and changing situation, especially 
in view of the trend toward consolida- 
tion and merger. 

He said that the investor should keep 
his eye and attention fixed on the tan- 
gible properties upon which the surety 
is based; otherwise there’ will be bad 
errors in investment judgment. 

It is important, for instance, that the 
plant securing the first mortgage may 
not find itself cast into discard in the 
masses of the organization, thus leaving 
this first mortgage investment as a junior 
lien when the investor thought he was 
getting a major lien. 


British 
Non-Medical 
Practice 


Louisville, Oct. 15—A letter was read 
this morning from Orville Thorpe, Dal- 
las, Tex., about his investigation of non- 
medical in England recently. He spent 
an entire day in the office of a company 
which has been writing non-medical for 
twenty-four years, and its increase in 
mortality over record for examined lives 
is only 1%, 

This is the largest convention of the 
American Life Convention ever held. 

John Marshall Holcombe, Jr., manager 
ef the Life Insurance Sales Research 
Bureau, talked this morning. 








Put on 
Chinese 
Dinner 

Louisville, Oct. 14—The annual dinner 
of the American Life Convention tonight 
took the form of a Chinese’ affair, the 
menus being printed in Chinese char- 
acters and the costumes including Chinese 


hats. There was no orator for the 
occasion. ; 


Finding of Facts 
And Jury Trials 


LAW ON RIGHT OF REVIEW 

Walter M. Allen, General Counsel, 

Franklin Life, Discusses Decisions 
Covering Matter of Retrials 





In a discussion on fact finding and 
jury trials, Walter M. Allen, generaj 
counsel of the Franklin Life of Spring. 
field, Ill., said in part: 

The only modes known to the Common 
La wto re-examine facts were by grant- 
ing a new trial by the Court, where the 
issue was tried, or to which the records 
was properly returnable or by the award 
of a venire facias de novo by an Appel- 
late Court for some error of law. There 
was no re-examination of facts on review 
and the granting of a new trial was dis- 
cretionary with the trial court. The 
practice of motion for new trial 
upon the facts began in the middle 
of the seventeenth century and suc. 
ceeded trial by writ of attaint under 
which a grand Jury of twenty four de- 
termined upon the same _ evidence 
whether the first jury had sworn falsely 
in giving its verdict and if it so found 
the first jury was condemned to perpet- 
ual infamy and other severe punishments, 
Blackstone says that his procedure was 
probably meant as a check upon the 
power of the recognitors of assize who 
could find a verdict upon their own per- 
sonal knowledge without the examina- 
tion of witnesses and that there are very 
few instances of the writ of attaint later 
than the Sixteenth Century. 

The Federal Judiciary Act of 1789 gave 
to all the Courts of the United States 
power. to grant new trials in cases tried 
by a jury for reasons for which new trials 
had usually been granted in the Courts 
of Law. 

The United States Supreme Court in 
Parsons v. Bedford, 3 Pet. 433 decided 
in 1830, denied its power to grant a new 
trial by a re-examination of the facts 
and this doctrine has been reasserted 
frequently and continuously since. The 
case in the Appellate Court must be de- 
termined not by considering and weigh- 
ing conflicting testimony but upon a de- 
cision of the question as to the presence 
of testimony fairly tending to sustain the 
verdict. If there is any substantial ev- 
idence to support the verdict it will not 
be disturbed. This rule includes cases 
originating in a State Court even though 
a trial de novo is permitted in the Su- 


(Continued on page 7) 
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President Graham Reviews Year’s Activities 





Points Out Great Possibilities in National Institutional Advertising Campaign 
by American Life Convention to Quicken Public Realization of Insurance 
Protection Needs; Suggests a Permanent Committee on Invest- 
ments to Exchange Information and Experience; 
The Continuing Burden of Taxation 


We are here gathered together repre- 
senting the interests of the holders of 
almost five million policies, aggregating 
a total insurance in force of Thirteen 
Billion Dollars carried in 136 member 
companies of our Convention, with total 
resources of One and a Half Billion Dol- 
lars. 

According as we serve the interests of 
our policyholders so do we serve our 
own interests and the interests of all 
those who are engaged with us in this 
most worth while enterprise. 

When we attempt to define life in- 
surance in terms of figures we enter a 
realm of vast domain. The American 
Life Convention is the largest organiza- 
tion of legal reserve life insurance com- 
panies in point of membership and it 
is the oldest measured by years of ser- 
vice but it represents only a part of 
the legal reserve life insurance business 
in the country. 

At the present time there are no less 
than 297 legal reserve life insurance 
companies in the United States with a 
total insurance of Sixty-five Billion Dol- 
lars. We know that this represents only 
a iraction of the present life insurance 
needs of the people without considering 
the inevitable growth of the future which 
is just as certain as is the increase of 
population itself. In passing it may be 
remarked that we are yet a long way 
from the saturation point in life insur- 
ance. » 

The purpose I have in ‘mentioning 
these figures is not to idealize mere big- 
ness, but to emphasize to ourselves the 


importance of our responsibilities and ° 


the extent of our opportunities. 

It is not amiss to direct attention to 
the collateral service that the legal re- 
serve system of life insurance renders 
to the whole body politic. 

The funds which the Companies are 
continuously gathering up in small de- 
posits from the four corners of the land, 
after meeting policy claims and manage- 
ment expenses, have to be invested safe- 
ly and remuneratively in anticipation of 
the future liabilities assumed. They are 
Trust Funds in the highest sense of 
that term and as such the leigislatures 
Have wisely ordained that only the most 
stable forms of investment shall be con- 
sidered for their safekeeping. 

It is self-evident that with Ten and 
One Half Billion Dollars of resources 
the life insurance companies are con- 
tributing enormously to the social and 
industrial well-being of the country. 
Purchase and improvenment of farms 
are financed, the construction of great 
public and commercial buildings and 
modest homes are both made more easi- 
ly possible because of the funds accum- 
ulated by life insurance companies. 
Transportation, public utilities, schools, 
Toads and state and civic developments 
have all been helped by Life Insurance 
Funds. Reserves of life insurance com- 


Panies are not idle funds but every day 


and everywhere they are at work per- 
forming their dual service of providing 
Protection and contributing to the finan- 


By George Graham 


President, American Life Convention 


cial and industrial growth of the coun- 
try. 

Every city which can boast a legal re- 
serve life insurance company is benefited 
in a very real way by such enterprise, 
also. it has been my observation that 
not always is the full significance of such 
activities immediately appreciated in the 
home city. 

These passing observations describe 
only the self-evident to life insurance 
men. They are only important as they 
suggest to the layman something of the 
service that life insurance companies 
render to the whole community apart 
from the specific thing for which they 
are organized. 

It is not my intention to detain you 
with a detailed statement of the activ- 
ities of the Convention during the past 
year. The Secretary will account to 
you in his report for the activities of 
his office and through the reports of the 
various Committees which will be pre- 


sented to the Convention during these 
sessions you will learn at first hand the 
full record of our stewardship. High 
as is the honor conferred on one hold- 
ing the office of President, the real 
success of the Convention depends very 
little on him, but very greatly on the 
unse‘fish service rendered by the various 
Committees working quietly but ener- 
getically to accomplish the tasks as- 
signed to them. 

May I here remark that the sum total 
of the useful accomplishents of the Con- 
vention is nothing more and nothing less 
than the combined totals of our individ- 
ual efforts on behalf of the common 
good. Those who have accomplished 
most are fortunate that their opportu- 
nities for service were greatest. Each, 
to the extent of his opportunities, will 
find his reward in the monument built 
out of the courage, the enterprise and 
the resourcefulness of its members. 

The Convention, now holding its 
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tect their readers? 


salary deduction plan? 


Do You Know That: 


1. This Company has been selected by the 
Chicago Daily Tribune, the Kansas City Star, 
the Denver Post, the St. Louis Post Dispatch, 
the St. Paul Daily News, the Atlanta Journal 
and many other reputable newspapers to pro- 


2. This Company issues life insurance on the 


3. This Company has over one million policy- 
holders, all potential prospects for additional 
insurance and will furnish leads to representa- 
tives in certain territory? - 








If interested apply direct 
to Home Offices 


FEDERAL LIFE BUILDING 


168 No. Michigan Avenue 
CHICAGO, ILLINOIS 








twentieth Annual Meeting has behind 
it a record of service of which we have 
every right to feel proud, but pride of 
accomplishment, pardonable as it may 
be, must not occupy our minds to the 
exclusion of the responsibilities we owe 
to carry on in a manner worthy of the 
record of past achievement. 

It 1s in no sense derogatory of what 
has been done in the past if we lay 
our plans for the future for a program 
of broader scope and even larger in- 
fluence. In fact, anything less will fail 
to do full justice te the breadth of vision 
and sincerity of purpose of those early 
builders. 

It will be no light task but I am per- 
suaded that an equal amount of intelli- 
gent effort added to what has already 
been contributed should yield propor- 
tionately greater results if for no other 
reason than that each year our accum- 
ulated efforts are pyramided for our 
permanent benefit. 

What I would suggest involves no 
new program, no added declarations of 
our purpose, no new expressions defin- 
ing our attitude to the problems of life 
insurance. I merely seek to visualize 
something of the ever-growing oppor- 
tunities that the onward pregress of our 
business surely will afford. 

In matters legislative, we are quite 
thoroughly organized, thanks in very 
iarge measure to the services rendered 
by the Vice Presidents of the various 
states working with the others of our 
local members in conjunction with Mr. 
Blackburn. 

The added respect which life insurance 
has gained for itself during the past 
decade in the public regard is, I believe, 
favorably reflected in the wholesome 
attitude of the legislators themselves. 
We have every reason to be satisfied 
with the legislative situation and to 
recognize gratefully the effective work 
of the National Convention of Insur- 
ance Commissioners and the individual 
supervising state officials in helping to 
bring about this happy condition of af- 
fairs. 


The Burden of Taxation 


In saying that the legislative situa- 
tion is satisfactory I should have ad- 
mitted one qualification. I refer to the 
matter of taxation. 

We do not hold that all taxation of 
life insurance is unfair but the amount 
of taxés paid by legal reserve life in- 
surance is out of line with the amount 
of tax; local, state and national, which 
other lines of endeavor are called upon 
to bear.. Admittedly the present tax 
burden is high, but life insurance has 
been reasonably well adjusted to bear 
it. We can hope for some lightening of 
the load, but: it is even more impor- 
tant that we maintain ceaseless watch- 
fulness that further burdens are not 
laid on us beyond our capacity to bear. 
Our companies are obliged now under 
contracts that have yet many years to 
run at premium rates that are guaran- 
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teed and cannot be increased. These 
existing contracts must not be made to 
bear anything more in taxation. 

In Great Britain the taxpayer is al- 
lowed, within certain limitations, up to 
one-sixth of his income, paid out in life 
insurance premiums, as an exemption 
from income tax. 

This Convention could, with the coop- 
eration of other life insurance organi- 
zations, do most effective work in edu- 
cating the legislatures of all states where 
an income tax is payable, and in Wash- 
ington particularly, as to the righeous- 
ness of a plea that could be made 
through proper agencies such as the 
local and national Chambers of Com- 
merce, that the individual be allowed 
to deduct life insurance premiums to a 
reasonable extent in figuring income tax. 

In the matter of the Federal Income 
Tax imposed on life insurance com- 
paries we find that not all of our mem- 
bers are wholly satisfied with the pres- 
ent law, yet it will be generally admitted 
that it has advantages over the confu- 
sion and uncertainties of the past. It 
has some imperfections. It calls for 
the payment of a tax as great in amount 
in years when net profits may be small 
or actually non-existent, which might 
again prove to be the case if another 
pandemic should occur, as in years when 
net profits may be quite substantial. 
This I look on as a really serious ob- 
jection to the present law, but I see 
no remedy so long as interest is the only 
factor considered in computing the tax 
and the mortality and expense ratios are 
ignored. 

A flat exemption of four per cent of 
the reserves to all companies alike, re- 
gardless of the valuation interest rate 
aves not mete out exact justice to all. 
‘rhe exemption rate might be better 
based on a percentage between 115 and 
120 per cent of the valuation rate or a 
constant, between % and 34 of 1 per 
cent, added to the valuation rate. A 
more equitable distribution of the tax 
might be achieved by some such plan 
without in any way affecting the aggre- 
gate amount of tax collected by the 
Government. 

Were other factors than interest in- 
troduced in the computation of the tax, 
complications might arise and the great 
present advantage of simplicity might be 
lost, yet so long as the expenses of con- 
ducting the business and the average 
interest rate are both relatively higher 
in the younger companies equity as be- 
tween the various groups of companies 
will not prevail under the present law. 

These suggestions are presented in a 
spirit wholly friendly and cooperative to 
all affected by this tax. 

This is rightly a day and age of Con- 
servation. It might also be said that 
present day conditions tend to make for 
wastefulness. At all events the Con- 
servationist need never look very far for 
suitable fields of endeavor. 

There is waste in the Life Insurance 
Dusiness, waste in the production meth- 
ods, in agency turnover, even in human 
life. Happily there is an earnest, seek- 
ing spirit in this Convention to minimize 
these evils. The individual companies do 
what they can, but the sum total ot re- 
sults from these individual, isolated and 
perhaps sposmadic efforts is, I am sure, 
greatly less than would be the results 
if the same amount of effort were unified 
under intelligent direction from some 
such organization as this Convention. 

Much valuable work of this kind has 
been done in the past by Special Com- 
mittees of the Convention. At this meet- 
ing we are to hear a report from such 
a Committee on Lapses. Gther prob- 
lems will assuredly present themselves 
for the consideration of the keenest 
minds in the business. Their solution 
need not be sought outside the organiza- 
tions now in existence. If fault there 
be at the present time I would say that 
there are over many such organizations, 
in themselves presenting an example of 
waste through needless duplication. 

Before errors can be corrected the 
causes must be located and to that end 
investigation must be made. Impressions 


are well enough, but a forward move- 
ment based on impressions only is like- 
ly to lack that force and intelligent di- 
rection which can only come with com- 
plete understanding and complete under- 
standing is only possible when facts are 
substituted for impressions. 

Individual. companies can and do in- 
vestigate many phases of the problems 
of our business as these concern the in- 
dividual company. 

Many times the results of a com- 
pany’s investigation of one of its own 
problems clearly point to the remedy, 
but it is not applied, perhaps becatse 
the procedure would involve too drastic 
a departure from accepted precedent. 

Here I believe then lie further fields 
for concerted action preceded by gen- 
eral investigation conducted by such an 
organization as ours.’ Authoritative find- 
ings would point the way clearly to 
better conditions and everybody’s hands 
would be strengthened in our efforts 
for improvement. ‘ 

In the rush and turmoil of presen 
day living conditions there is waste of 
human ‘life, needless waste that intelli- 
gent effort is already doing much to 
avoid. Local civic organizations are 
studying traffic conditions with a view 
to reducing automobile accidents which 
are growing alarmingly. 

Crime and lawlessness are exacting 
a frightful toll of innocent lives. Fire- 
arms at the easy command of the ir- 
responsible produce an annual roll of 
deaths and casualties that is little short 
of disgraceful. A National Crime Com- 
mission has been formed to fight these 
conditions. 

The Public Health authorities and 
medical men in general are conducting 
a ceaseless and in many respects a suc- 
cessful warfare against preventable dis- 
ease. Were this not so the splendid im- 
provements recorded in the mortality 
statistics of the past decades would not 
have been possible. But there is yet 
much to do. Too many lives are cut 
off at the very pinnacle of their useful- 


s 
ness because it is not appreciated by 
the general run of people that prevention 
applies with as’ effective force to the 
degenerative diseases of middle age as 
to the acute diseases of earlier life. 

In all of these things the individual 
company’s effort would be of some avail 
but their combined efforts intelligently 
directed would surely exercise a much 
more appreciable influence for good. This 
Convention could render useful service 
to the public welfare as well as to the 
member companies were it to under- 
take campaigns of education to influence 


public opinion along proper lines in. 


these important problems. 

It could well be the privilege of this 
convention to initiate some such move- 
ments and where agencies for good along 
these lines are already functioning there 
would doubtless be ample opportunity 
for co-operative activity. 

I believe that great good to our busi- 
ness would be derived from interest 
manifested by us in these important 
public problems. 


As to Advertising 


No business today can long prosper 
that does not have the confidence of 
the public. In a very special way life 
insurance has the right to claim that 
it enjoys that confidence and it is to 
be earnestly hoped that it will always 
retain public favor and esteem. But 
is it enough that we be satisfied with 
the present happy state of affairs? Un- 
doubtedly public confidence in the life 
insurance business is built on a solid 
foundation. Truth, Knowledge and Un- 
derstanding will strengthen the citadel 
and we should see to it that these 
weapons of defense are ever ready at 
hand for service when the enemies, 
Falsehood, Ignorance and Misrepresen- 
tation, make attempts to attack our in- 
stitution. This Convention can furnish 
the means to help maintain public rela- 
tions toward legal reserve life insurance 
on the present high plane of confidence 
and esteem. 
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Every once in a while we are roundly 
scolded because, with rare exceptions 
the institution of life insurance dogs 
not advertise in the ordinary understand. 
ing of that term. We excuse ourselyes 
on the grounds that while the needs of 
life insurance are generally accepted, 
people of this generation do not buy 
life insurance except as it is sold to 
them and no advertising expert has yet 
been able to find the formula that wil 
bring the people into the office to buy. 

It may be that there are difficulties 
in the way. Many companies feel that 
the cost of securing new business 1s al. 
ready absorbing every dollar available 
for first year expenses, that. present 
campaign plans bring results approx. 
imating the volume of business expect. 
ed and which can be taken care of with- 
out undue financial strain. Moreover 
there are no general mediwms of puolj. 
cation that can be used by the individual 
companies which would not to a very 
great extent reach fields outside of the 
territory in which the Company is active, 
thus involving a large expenditure which 
cannot because of these restrictions 
bring compensating results. 

Local mediums of advertising are 
sometimes successfully used by the en- 
terprising district representative. At 
best, however, these are spasmodic ef. 
forts not always intelligently planned 
and they usually fall short of making 
a real human interest appeal worthy oj 
the great usiness whose cause they seek 
to plead. 

Co-operative advertising campaigns 
have been carried out in the past with 
some measure of success, but none that 
! know of represents any continuous 
or long sustained effort to keep the 
story of life insurance before the pub. 
lic with ever renewing and refreshing 
interest. 

What is everybody’s business sooner 
or later becomes nobody’s, enthusiasm 
slackens, somebody objects that others 
than the subscribers to the plan are 
reaping the benefits or that the cost is 
not equitably apportioned according to 
the benefits derived. Differences of opin- 
ion arise as to which are the best me- 
diums for advertising. Nobody has ex- 
act information on this point. Direct 
results cannot be traced back to the 
advertisement. Indifferencé and dis- 
couragemient creep in and soon the plan 
is wholly abandoned. 

The American Life Convention is big 
enougn, its membership is national in 
its ramifications, its influence broad 
enough, its resources ample .so that it 
could launch a campaign of sufficient 
magnitude that the story of life insur- 
ance could be told in such a way that 
the interest of the people would be 
cuickened to a better realization of their 
needs. They could be taught something 
more than that life insurance is a good 
thing. The varied services that life in- 
surance can be made to serve could be 
broadcast throughout the length and 
breadth of the land so that every Com- 
pany and every Agent alive to the oppor- 
tunities could reap the benefit. 

Other organizations and even _indi- 
vidual companies could doubtless be in- 
duced to follow the example, not nec- 
essarily in joint action with us—I can 
see advantages in separate effort—so 
that soon the message of life insurance 
would be reaching the people in a way 
far excelling the almost primitive word 
of mouth direct canvassing methods 
which are the only effective means the 
ma,ority of us are at present using. 

Life Insurance today is sold by man- 
power, doubtless it always will, but there | 
are instruments at hand, and advertis- 
ing is one of them,. that can be so d- 
rected and applied that with no addition 
in numbers to that man-power—none és 
necessary—the results accomplished will - 
increase manyfold to the obvious advar- 
tage of all parties concerned. Let ws 
speed that day and let us find out how 
ba organization can be used to that 
end. 

Need Committee on Investments 


Although the Convention has on i- 
merous occasions discussed investment 
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problems and has had many able papers 
presented dealing with this most im- 
portant phase of life insurance it seems 
strange that there should be no com- 
mittee assigned especially to deal with 
this department. The Convention could 
render valuable service, acting as a cen- 
tral bureau. for the exchange among 
members of information and the ac- 
tual local conditions prevailing on which 
none can be better posted than our local 
companies. — 

These various developments would 
have to be dealt with through the per- 
manent organization of the Convention 
working with committees of the member 
companies. An organization staff and 
equipment larger than we now have 
would be necessary as these are already 
fully occupied with the present concerns 
of the Convention. 

As I have already said these things 
would involve no new declaration of 
purpose. They would require a broad- 
ening of our vision beyond the limits 
of our own immediate concerns, but that 
would surely react to our advantage as 
well as to the public interests we would 
thus serve. 

Your Executive Committee took an 
important step forward during the past 
year by becoming a consistent member 
of the Chamber of Commerce of the 
United States. Through this membership 
the American Life Convention assists 
in the formulation of the principles advo- 
cated by the Chamber as well as the 
selection of the Directors responsible 
for the conduct of its affairs. The Cham- 
ber has about 1,400 organization mem- 
bers located throughout the United 
States with an underlying membership 
of approximately 800,000 corporations, 
firms and individuals. The Chamber is 
one of the largest policyholders’ organi- 
zations in the world. Furthermore, 
these policyholders have the advantage 
of being thus organized for collective 
action. 

The National Chamber has an Insur- 
ance Department concerned solely with 
insurance probiems. This Department 
of the Chamber has naturally developed 
its program of service to the end that 
business generally shall have a better un- 
dertaking of the service of insurance 
and the contributions it is making to 
our industrial, commercial and commun- 
ity life. Being thus informed the busi- 
ness men of the country can be relied 
on collectively through their organiza- 
tions and individually to exercise their 
influence always in favor of what is 
beneficial and against what is harmful 
to the institution of life insurance. 

The Insurance Department of the 
Chamber urges its member organizations 
to create well-balanced committees to 
deal with insurance alone consisting of 
leading representative business men and 
outstanding insurance men. From time 
to time the Department sends to its or- 
ganization members carefully prepared 
material for distribution among the 
members relating to insurance in all its 
phases. A notable example of the ef- 
fectiveness of this is the pamphlet deal- 
ing with taxation, an exceptionally fine 
contribution on this subject. The con- 
vention used this pamphlet for education- 
al purposes to good advantage last 
Spring in Oregon and West Virginia. 
It has been freely quoted by Insurance 
ommissioners. 

Briefly, the Insurance Department of 
the National Chamber of Commerce is 
just one more instrument working for 
the good of life insurance and it is able 
to do this in a particularly effective way 
because of the contact it is able to main- 
bs with the business men of the na- 

on. 

Our membership in the Chamber gives 
us a means to look beyond the immedi- 
ate concerns of our own business and 
attords an opportunity to maintain re- 
lations with the rest of the business ac- 
tivities of the Nation that will surely 
react to our mutual advantage. 

At the recent annual meeting of the 
National Convention of Insurance Com- 
Missioners at San Antonio a paper was 
Presented by Mr. William M. Corcoran, 
Actuary of the Connecticut Department, 





GEORGE GRAHAM 


in which he discussed the question, 
“Should the American Men Mortality 
Table be Made Permissive as a Legal 
Valuation Standard?” Acting on the 
suggestion made by Mr. Corcoran in his 
matter a committee was appointed to 
investigate the desirability of making the 
proposed change in the valuation basis 
and if such change is found to be desir- 


able, to determine the modifications nec- 
essary in existing statutory requirements 
to put the same into effect. 

This subject is one of very great con- 
cern to all legal reserve life insurance 
companies. It must be approached in 
a dispassionate manner, one free from 
individual company selfishness and con- 
cerned with the broad general interests 
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of the insuring public and. the life in- 
surance companies which seek to serve 
those interests. 

The future of this Convention is bound 
up in the future of its individual mem- 
bers. Continuous growth then is in- 
evitable. Greater and still greater will 
be its opportunities -for service. The 
institution of life insurance contemplates 
no end. Every day protecting contracts 
are made through it, the fulfillment of 
which will reach far beyond the life 
span of those today responsible for 
them and so this Convention is destined 
to go on as long as human effort and 
striving shall prevail. 

Principles, not individuals, are our 
concern. Differences of opinion are in- 
evitable in an organization such as this. 
Our Convention has demonstrated that 
men can differ greatly in their views in 
a purely impersonal way without losing 
their regard for one another. Major- 
ities must prevail, but the opinions of 
the minority need not be and are not 
disregarded. 

On the fundamentals we are united 
and there is more than enough on which 
we are all agreed that what is left can 
well be ignored. 





Walter M. Allen 
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preme Court of the State. Capital Trac- 
tion Co. v. Hoff 174 US.1. 

The Federal Courts have preserved the 
incidents of Common Law trial by jury 
to the extreme limit. Thus is McKeown 
v. Central Stamping Co. 264 F. R. 385 
the Circuit Court of Appeals held that a 
Statute of New Jersey permitting a new 
trial to be granted when the damages 
are inadequate or excessive, the second 
trial to be limited solely to the question 
of damages, was not applicable under 
the Conformity Act but that the triai 
must be governed by the Common Law 
which permitted only one verdict. The 
grant of new trials is regulated by the 
Common Law and not by local Statute 
or practice. Most interesting in this con- 
nection is the case of Slocum v. N. Y. 
Life, 228 US. 364. 57 L. ed. 879. In this 
case the Trial Court erroneously submit- 
ted the case to the jury when it should 
have directed a verdict for the De- 
fendant. The Circuit Court of Appeals 
reversed without remanding under the 
Pennsylvania practice and the Conform- 
ity Act but the Supreme Court while 
agreeing with the Court of Appeals as 
to the law held that it had no right to 
reverse the case without remanding. 
There is much historic learning in this 
case as to Common Law practice and a 
dissenting opinion by four of the Judges. 
Under this decision the plaintiff is given 
a second lease of life, has gained educa- 
tion and experience and may so profit 
by it as to present a perfectly good case 
on his second attempt, He has had not 
his day but his two days in Court; but so 
also has a plaintiff who takes a voluntary 
nonsuit, and the opinion of the majority 
was influenced by the fact that the 
plaintiff was deprived of the right of 
nonsuit by the failure to remand: The 
dissenting opinion of Mr. Justice Hughes 
(concurred in by Justices Holmes, Lurton 
and Pitney) seems very convincing 
“wherein” he asks “has any matter of 
fact tried by a Jury been re-examined? 
Concededly there was no fact to be tried 
by a jury; the case as made was barren 
of any such fact; and there being none 
there has been no re-examination of it.” 
The majority opinion recognizes at Com- 
mon Law only two instances of judg- 
ment by the Court disregarding the 
verdict, the Motion for judgment now 
obstante veredicto made only by a plaint- 
iff where upon the pleadings it appears 
that the defendant has admitted himself 
to be in the wrong and has taken issue 
upon some point which though decided 
in his favor by the jury, still does not at 
all better his case; the other by Motion 
in Arrest of judgment where the plaint- 
iff’s pleading, even if its allegations were 
true, disclosed no right of recovery. The 
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The receipts for the year have been 
$58,757.85 and the expenditures $45,285.48. 
The balance on hand September 30, 1924 
was $16,782.16 and the balance on hand 
on the same date for 1925 is $20,254.52 as 
is shown by the following summary of 
the financial transactions for the year: 


Recapitulation 


Cash in bank, Sep- 
tember 30, 1924....$16,782.15 
Notes on hand, past 


BS Seed ecesax 2,000.00 
Notes on hand, de- 
oe Lea IIe er 5,000. 
$63,782.15 
Receipts 
Annual dues .. $13,900.00 
Admission fees.. 1,000.00 
Special assess- 

meit osc. 43,528.00 
Interest ...... 307.33 
Miscellaneous 22.52 

58,757.85 
$122,540.00 
DaatIOS. 6s. cee $24,234.00 
Se gs eee 8,658.34 
Miscellaneous 2,670.65 
MONE vistecsedcs 1,500.00 
Legislative ex- 

pense ...... 1,085.89 
Postage: es60ss 980.75 
Multigraphing .. 620.63 
Reporter & Ex- 

tra Clerk.... 533.50 
Office Supplies & 

Equipment 531.68 
Telephone, Tele- 

graph & Ex- 

DUCES. cists 443.01 
Legal section .. 292.18 
Refunds ........ 159.00 
Periodicals ..... 134.14 
Traveling Ex- 

penses: 


Voucher checks 
: 3 
Itemized statement 
2,195.38 3,441.71 
———$45,285.48 


Cash in Bank, Sep- 
tember 30, 1925.... 20,254.52 
Notes on hand, past 


NO ee tee SS 2,000.00 
Notes on hand, de- 
ee es oe 55,000.00 
——$——— 77,254.52 
$122,540.00 


The assessment for 1924 of $5 per mil- 
lion produced $57,113. The assessment 
for this year of $3.50 per million—all 
paid—amounts to $43,528. It is the opin- 
ion of your secretary that a $3. per mil- 
lion assessment will be sufficient to meet 
the requirements of the convention for 
the coming convention year and he con- 
fidently predicts that the assessments of 
the future will be reduced year after 
year until not exceeding $1.50 per million 
will be required. 

The membership at this date is 136 
companies. Since the last annual meet- 
ing two companies formally withdrew 
from. membership and three companies 
were stricken from the roster for non- 
payment of the assessment of 1924. The 
companies withdrawn, dropped or pass- 
ing off the roll by reason of reinsurance 
and merger are the Columbian National 
of Boston, Mass.; first Reinsurance of 
Hartford, Conn.; Great Southern of 
Houston, Tex.; Midland Insurance of St. 
Paul, Minn.; Mutual Benefit of Newark, 
N.J.; Phoenix Mutual of Hartford, Conn.; 
Southern States of Atlanta, Ga.; State 
Life of Great Falls, Mont.; and Western 
Life of Des Moines, Ia—nine companies. 
The Western & Southern of Cincinnati, 
O., and the Springfield Life, of Spring- 
field, Ill, have become members since 
the last meeting, making the net loss 
of membership for the year seven com- 
panies, reducing the number from 143 
last year to 136 at this time. 


What Was Accor 





-By Themas W. Blackburn, 


Secretary, Treasurer and Counsel, American Life Convention 


The Convention at New Orleans placed 
the American Service Bureau under the 
supervision of the executive committee. 
This was equivalent to directing the séc- 
retary and counsel to get busy and help 
the president and executive committee 
make good under their assignment. The 
American Service Bureau has a report 
to make at this meeting which gives 
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the speaker a great deal of personal 
satisfaction. He will not go into details 
but announces that the management at 
New Orleans has been so successful that 
every branch office in August shows a 
profit and every month of this year 
since February has shown a gain in rev- 
enue over the corresponding month of 
1924. At the end of August the receipts 
for this calendar year exceeded the dis- 
bursements by more than $13,000 and the 
$5,000 due July, 1925, to Hooper Holmes 
Bureau was paid from current receipts. 
Our treasury has financed the Bureau to 
the extent of providing a revolving fund 
of $10,000. The treasury has held $5,000 
more subject to call all through the year. 
The American Service Bureau has ar- 
rived, gentlemen of the Convention, and 
your baby is walking alone, and that ex- 
plains the prediction that a reduction 
year by year in the annual assessment 
will be the experience after the next few 
years. 

Hoping that you will not be wearied 
with detail it is perhaps proper to ad- 
vise you that the printing bills aggregate 
$8,658; the traveling expenses exceed 
$3,441 and the salary account is $24,234— 
which ought to be increased without ad- 
ditional personnel, by at least $3,000. The 
speaker believes that there is no other 
group of five persons in the field where 
they function which can or does equal 
the ALC office force in industry or out- 
put. 

During this Convention year, with 44 
regular sessions of the legislatures in as 
many states, several extra sessions and 
Congress, the secretary’s office has ex- 
amined, digested and reported upon 
about 1,500 legislative proposals, issued 
39 consecutive bulletins of information 
as to legislative and departmental ac- 
tion. 

In addition to the preparation of the 
legal bulletin. which is a continuous per- 
formance, William Ross King, the editor, 
who gives half time to the Convention, 
responds nearly every week to requests 
for legal opinions requiring research. 
This branch of the office has been ef- 
ficient and prompt. 

The assistant secretary, Mrs. L. F. 
Beymer, nothwithstanding a month in 
the hospital, has done more and better 


Idaho, 


work in 1925 than ever before. That is 
great praise, for inthe seventeen years 
devoted to the service of the speaker and 
this’ Convention she has never failed to 
do her best, and that best is just a little 
superior to any other best work with 
which -he is tamiliar. Miss .Priscilla 
Harris, a most satisfactory young lady, 
general assistant and stenographer, has 
been with us for three years. 


_Legislative Matters 


This convention year forty-two legis- 
latures have proposed about 50,000 bills, 
more than 1,500 of which would directly 
affect’ life insurance. It is comforting, 
therefore, to know that only about a 
hundred were enacted into statutes. 

Inasmuch as our bulletins have advised 
the companies not only*of their intro- 
duction and progress-but have given 
them, in more or less-detail when they 
became laws, brief reference to the most 
important changes will be*sufficient. 

Bills to permit applications without 
medical examination wefe introduced and 
passed in Indiana, North Carolina and 


‘Oklahoma, but the laws requiring med- 
sical examinations-on all ordinary applica- 


tions remain in force. in Arizona, Georgia, 
Iowa, Missouri, Massachusetts, 
Mississippi, Nebraska, and Washington. 
Policies without medical examination 
may be issued on old policyholders with- 
in certain limits in several of these 
states. In all the others, there are no 
provisions relating to examinations of 
applicants, though Louisana and Minne- 
sota would seem to contemplate medical 
examinations. 

It may be interesting to know that a 
recent questionnaire shows thirty-nine 
American Life Convention companies 
out of one hundred. and twenty-two re- 
sponding, are issuing policies without 
medical examinations. One of these goes 
as high as $3,000, another as high as 
$2,500 but most of them limit the amount 


‘to a maximum of $2,000. 


Agency qualification acts received at- 
tention in six states and statutes upon 
this subject were passed in Florida, Tenn- 
essee and Wyoming. In Kansas a bill 
following the Donaldson law of Penn- 
sylvania was defeated and a drastic law 
in California failed. 

Resident agent laws including life 
agents were approved in New Mexico 
and Wyoming. Former laws were mod- 
ified in Tdaho, Michigan and West Vir- 
ginia. The governor of North Dakota 
vetoed a bill permitting licenses to non- 
resident life agents. Georgia passed a 
law applying to non-resident fire agents. 
What action the commissioner will take 
as to life agents is yet to be determined. 
He was opposed to the bill passed by the 
legislature. 

The standard amortization law was en- 
acted in Delaware. It is now uniform in 
nearly all the states, and stands as evi- 
dence of the possibility for uniform laws 
generally if the National Convention of 
Insurance Commissioners will join in 
further efforts to bring about uniform- 
ity. 

The amended standard incontestable 
law made good progress and is now in 
effect in the states of Maine, New 
Hampshire, Massachusetts, New York, 
New Jersey, Pennsylvania, Michigan, IIli- 
nois, Minnesota, South Dakota, Neb- 
raska, New Mexico, Idaho and Oregon, 
—fourteen states. Indiana adopted the 
amendment providing that policies shall 
be incontestable “after two years during 
the lifetime of the insured” but declined 
the portion of the standard amendment 
relating to disability and accidental pro- 
efits. The only remaining standard pro- 
vision states to enact the amended pro- 
vision are Arizona, Colorado, Oklahoma, 
Texas, Utah, North Dakota, Ohio, Tenn- 
essee, Washington and Wyoming. Wy- 
oming has-~a provision exempting dis- 


ability provisions from the standard jp. 
contestability provision. 

New codes were proposed in Wiscop. 
sin, New Mexico, District of Columbia 
and Illinois, but New Mexico was the 
only state which adopted a complete re. 
vised code. Kansas created a commis. 
sion to revise the insurance laws of the 
state. 

The amended notice law passed ip 
Kansas was the only important legisla. 
tion in that state. 

Compulsory investment laws were de- 
featetd in several states but Texas re. 
— to repeal its famous Robertson 

ct. 

Th state of Arkansas created the of. 
fice of Commissioner of Insurance and 
Revenue and abolished the office of Ip. 
surance Commissioner and Fire Marshal. 

No new state Income Tax laws were 
enacted and Arkansas repealed the law 
in that state which was held unconstity- 
tional. 

Tennessee, Florida and Indiana broad- 
ened the exemption provisions applying 
to proceeds of life insurance policies, 
Tennessee made surrender and loan val- 
ues exempt from debts where beneficiar- 


-ies named in policies are dependents 


of the insured. Indiana amended the law 


‘to permit irrevocable designation of ben- 


eficiaries. 

Minnesota enacted a law to permit 
premium extension notes—to mect the 
so-called “blue note decision” of the Su- 
preme Court. A South Dakota decision 
followed the Minnesota court but up to 
this date no other supreme court has 
adopted the Minnesota doctrine. 

Taxes were not increased in any juris- 
diction though Arizona, Georgia, West 
Virginia, Oregon and South Carolina con- 
sidered and defeated bills purposing ma- 
terial increases. 

New York and Ohio enacted the so- 
called reserve law for assessment life 
insurance companies. The assessment 
people expect to present it to other legis- 
latures. 

The supremely important consideration 
involved in the question of a mortality 
table is the necessity for absolute safety 
for all American policyholders. Main- 
tenance of the dependability of every 
legal reserve contract is of vastly more 
consequence to the great institution of 
life insurance than a few cents per 
thousand per annum of premium pay- 
ments. 

Any legislative enactment giving ad- 
vantages to a few companies peculiarly 
fortunate in the matter of age or man- 
ner of organization, which might mater- 
ially injure other companies not enjoying 
such special benefits would be a serious 
matter to the institution as well as the 
individual companies affected. This na- 
tion needs all the life insurance oppor- 
tunities large and small companies make 
available to the people. 

Non-medical writing has spread very 
rapidly. Payroll insurance has made 
considerable progress. Reduced premt- 
ums have been announced by a few 
companies. Trust companies have ef- 
tered the field aggressively in an effort 
to increase the volume of policies nam- 
ing them as trustees for beneficiaries. 

At the annual meeting of the commis- 
sioners in San Antonio, a paper was 
presented by the actuary of the Con- 
necticut Department, recommending 
that companies be permitted to subst 
tute the American Men’s Table of Mort 


ality for the American Experience Table. | 


Your secretary could not discover any 
enthusiasm for the suggestion among 
the western commissioners. 


No formal complaints have been filed | 


charging unethical conduct on the patt 
of any member company. Two charges 
of circularizing agents have come to tht 
attention of the secretary. In one cast 
the act of an agent was promptly tt 
pudiated by his company and in the 


other case no details were given to wal | 


rant communicating with the offending 
company. 


October 17, 1925 
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Would Check Up On 
Company Management 
10 MAINTAIN HIGH CHARACTER 





John C. Hill, President of Standard Life 
of Pittsburgh Cites Case of Attempt 
to Grab Stock Control 





Citing a recent case of the attempts of 
an officer of one company to gain control 
of another young company by buying up 
its stock from policholders and attempt- 


ing to oust its officers who were com- 
petent and conservative, as an illustra- 
tion why the American Life Convention 
should concern itself with the character 
of management of its members, John C. 
Hill, president of the Standard Life of 
Pittsburgh, discussed the importance of 
a high grade of character in charge of 
life insurance companies. Continuing he 
said : 

The management of a life insurance 
company is understood to be the group 
of officers and directors which formu- 
lates the business policies of the com- 
pany, and which seeks to see that these 
are successfully carried into effect. As 
a stream cannot rise above its source, so 
the character of a life insurance com- 
pany cannot rise above the character of 
the men who compose its management. 
The sacred nature of the life insurance 
business is now fully recognized, and all 
concerned are fully justified in the ex- 
pectation that the management of this 
business, which partakes so largely of the 
nature of a sacred obligation, should be 
entrusted only to men whose personal 
characters are a guarantee that the in- 
terests of policyholders and of the bene- 
ficiaries will, at all times, be protected 
and surrounded by every safeguard. 

When the far reaching social aspects 
of life insurance are recognized, it seems 
impossible for a moment to think of its 
management being in the hands of those 
who fail fully to appreciate the grave re- 
sponsibility that necessarily attaches it- 
self to the administration of a life in- 
surance company. One who is elected a 
director or an officer of a life insurance 
company thereby becomes a marked and 
a selected man. In view of the respons- 
ibilities, it behooves those of us who have 
been honored by election as officers of 
our respective companies, to consecrate 
ourselves to the obligations and privileges 
of our calling, and by the confidence thus 
established, help to carry the blessings 
of life insurance to all the homes in our 
nation. 

Nothwithstanding mistakes which have 
been made, and notwithstanding criti- 
cisms, some just and some unjust, it is 
clearly apparent that in the few years 
of its existence, life insurance has been 
approved and accepted by the American 
people to such an extent that it has al- 
ready taken its place among the business 
giants of the country. He would indeed 
be a venturesome man who, in the light 
of recent growth, would attempt to pre- 
dict its future possibilities. The manage- 
ment of this business is of importance 
not simply because of its extent, but also 
because of the diversity of talent re- 
quired. Life insurance management calls 
for character and skill of the highest 
order in all of its departments,—invest- 
ing, agency, accounting, actuarial medi- 
cal, publicity, ete. 

The primary requisite for the well- 
Managed life insurance company is a 
force of salesmen, or agents, who are 
men of character and responsibility. Here 
as elsewhere in the Company’s affairs, 
the best is not too good. The character 
of the salesmen fixes to a large extent 
the character of the company and of its 
business. The manager who selects men 
of high character thereby fixes the char- 
acter of its business, and here, as else- 
where, character is the handmaiden of 
success. 

The conslusions and recommendations 
of the actuary have to do with those all- 


important elements of human life, and 
the expectancy if life, that calls for the 
highest qualifications that can: be obtain- 
ed from the best training in mathe- 
matics; but at the same time, character 
must be back of all the work of this 
important office. The destinies of ‘the 
business, to a large extent, are in the 
actuary’s hands. 

The medical departments of life insur- 
ance companies make a large draft on the 
medical profession, and the history in 
this connection justifies the statement 
that the best have been chosen. The 
high character of the medical directors 
and examiners of the life insurance com- 
panies of America not only guarantees 
that the interests of the companies are 
in safe hands, but at the same time is an 
indication of the high standard which the 
life insurance business has attained, since 
these leading men of the medical pro- 
fession cannot afford to lend the dignity 
and character of their proféssion to a 
business that fails in any respect to re- 
flect honor to all connected with it. The 
conservative attitude of the medical pro- 
fession is, of necessity, one of its out- 
standing characteristics. It has to do 
with human life and must be, not only 
progressive, but must have the entire 
confidence of the public. Therefore, of 
its own high standing, the contribution 
it is making to the character of the life 


insurance business is of the highest order. 


Varied Skill Demanded 
In the last analysis, life insurance com- 


. panies are primarily investment institu- 


tions. Following the important actuarial, 
medical, and agency work, through which 
business of good character is placed on 
the company’s books, the company must 
so invest the monies deposited with it as 
premiums as fully to carry out the pro- 
visions of the contracts made with the 
insured. While these contracts are va- 
ried, they all call for the return of certain 
stipulated sums to the beneficiary, or to 
the policyholder himself, at a certain 
date, and under certain conditions. When 
the policy is issyed, an estate is thereby 
created and the life insurance company 
issuing the policy automatically becomes 
the trustee for the paying of that policy. 
The carrying out of this trust calls for 
the skill of the investment banker, but 
above all else, requires those fine qual- 
ities of character and faithful concern 
for the interests of the parties représent- 
ed that are today to be found to such a 
large measure among the banking fra- 
ternity. It is generally known that, to a 
very large extent, the managements of 
life insurance companies are made up 
of men who are, or who have been iden- 
tified ‘with banking institutions. Un- 
doubtedly, a large share of the success 


of the life insurance business is due to 
the contributions made to its manage- 
ment by men of experience in the bank- 
ing world. The conservatism of the 
banker is generally recognized, and his 
endorsement of any business is invalua- 
ble. The life insurance business owes 
a large debt to men of the. banking 
fraternity who have identified themselves 
with life insurance management. Their 
connection with the insurance business 
is not only a compliment to that busi- - 
ness, but it is also a guarantee to the in- 
suring public that its interests are in 
safe hands. 

All that has been said concerning the 
imperative need of character in the 
agency, actuarial, medical, and invest- 
ment departments of life insurance man- 
agement can also be said concerning the 
accounting, publicity, and other depart- 
ments. 


Says Convention Should Watch 
Management 

While it has been stated that the 
character of the men composing the 
management of life insurance companies 
of America ranks with the very best, in 
the interests of truth, it is to be regretted 
that attention has to be called to the fact 
that, now and then, men with unworthy 
ambitions, with an indifference to the 
sacred responsibilities involved, occasion- 
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ally inject themselves into the manage- 
ment of this business. 

The American Life Convention has 
been a powerful force for the betterment 
of the life insurance business in general, 
as well as for the strengthening of the 
companies which compose it. Many of 
the companies composing this conven- 
tion are young and are still in their 
formative periods. The interests of these 
companies, as well as the interests of 
the older and larger companies, demand 
that this Convention should at all times 
appraise the value of character in the 
management of life insurance companies. 
Unless this is done, it would seem that 
this Convention has missed its mark and 
has neglected one of its great opportun- 
ities. The life insurance business must 
continue to have the confidence and re- 
spect of the public, and when a life in- 
surance company through lack of char- 
acter in its management does those 
things which weaken the confidence of 
the public, it would seem to be time for 
other life companies, singly, and in their 
corporate capacity’ in the Life Conven- 
tion, to do everything possible to put a 
stop to such practices. Happily, in this 
business, such cases are few, and that 
make the stamping out of this kind of 
thing comparatively easy. ¢ 

The following illustration of one of 
these unethical practices by a member 
company of this Convention on another 
member of this body which reflects great 
discredit on the life insurance business 
as a whole, and which is attributable en- 
tirely to lack of character in the man- 
agement of the aggressor company in 
the case, is cited with the understanding 
that it is not to be considered as a re- 
flection on life insurance company 
mergers or on re-insurance when carried 
out under right and proper methods; nor 
is it a reflection on reinsurance or merg- 
ers as such. This relates the actual ex- 
periences of one of the younger life in- 
surance companies that has been a mem- 
ber of this Convention for many years. 
The illustration is as follows: 


Cites Exploitation Tactics 


An officer of a so-called aggressive life 
insurance company sought an interview 
with the president of the company to be 
exploited. Failing to get an interview in 
regard to the matter in hand with the 
president of the company, he then at- 
tempted to put his proposition before 
other officers, and before some of the 
directors. No time was wasted by him 
in considering the interests of the policy- 
holders or of the stockholders of the 
company to be exploited, as the trans- 
action he had in mind was to be simply 
a matter of personal profit to himself 
and to the few others who he expected 
would go along with him in carrying out 
the proposed deal. The following were 
apparently among the reasons why the 
president of the aggressor company se- 
lected the company concerned for his 
attack: 

First, its stock was widely scattered. 
Second, it was in its development period. 
Third, it was just then devoting its earn- 
ings to the building up of the business, 
rather than to the paying of dividends on 
its stock. It was pointed out that its 
assets would yield a handsome profit to 
those on the inside of the deal. The 
insurance in force was of good character 
and could be sold to the Company back 
of the scheme at a good price. In this 
manner an asset that does not appear in 
the exploited company’s regular financial 
statement could be added to the profit 
from the stock deal, since there was a 
sufficient amount of stock. outstanding 
with the public, and a sufficient amount 
of good business in force to assure 
handsome personal profits to the parti- 
cipants. These profits were to be div- 
ided between the officers of the two com- 
panies and an organization which would 
carry on the operations for the outstand- 
ing stock. 

One would think that the indignant re- 
fusal of the President of the company to 
be exploited to be a party to any such 
undertaking would be final, but such 
was not the case. A small holding of 
this Company’s stock was acquired by 4 


representative of the aggressor company 
and the holder of this stock then enjoyed 
all the benefits under the law and in the 
courts that regularly belong to an honest 
stockholder. From this point the party 
who continued the work on behalf of 
the aggressor company was not supposed 
to be connected in any way at all. with 
the aggressor company since if he were 
known to be its representative, or one of 
its officers, his work might conflict with 
the insurance laws of the state, or with 
the departmental rulings. The next step 
was to find a court that would give this 
minority stockholder access to the stock- 
holders list. This he was able to do. His 
campaign headquarters were set up in 
one of the leading hotels, and an aggres- 
sive campaign was launched to obtain the 
stock of the defendant company either 
by purchase, or by the offer of other 
stocks in exchange. The methods used 
to get this stock, included attacks on the 
integrity and ability of the defendant 
company’s officers. This was done skill- 
fully by mail to the stockholders, and in 
very unscrupulous ways by hired repre- 
sentatives. Attempts were made to pur- 
chase proxies for annual elections with 
a view to obtaining representatives on 
the board of directors. 


The Insurance Department Steps In 


It is important to note in passing, that, 
as a result of this attempt, one state has 
prohibited the buying of proxies. When 
this did not bring the expected results, 
the representative of the aggressor com- 
pany made direct attempts to intimidate 
the management of the company. This 
representative, who was now a minority 
stockholder, again appeared in court and 
sought by court order to examine the 
company and have a receiver appointed 
for it, stating that his interests as a 
minority stockholder were in jeopardy. 
This minority stockholder was all the 
while in telegraphic communication with 
the president of the aggressor life in- 
surance company, which he represented, 
and requested this president to send a 
particular man then in the employ of 
the aggressor company to help conduct 
the examination. At this point full and 
direct evidence of the connection of this 
so-called minority stockholder with the 
president of the aggressor company was 
discovered, and the evidence of their 
communication with each other was laid 
before the insurance commissioner. Of 
course, the president and the other of- 
ficers of the other company denied any 
connection with this matter, but the evi- 
dence produced was so conclusive that 
the insurance commissioner sent to this 
offending company the following letter: 
“Dear Sirs: The life insurance com- 
pany has been charged by the officers of 
the life insurance company of . 
with attempting by irregular methods to 
gain control of the life insurance 
company. The formal hearings were 
heard at———-on———-date. Your com- 
pany was represented at both hearings. 
After full consideration of the facts dis- 
closed at the hearings, I am of the 
opinion that the insurance com- 














-control of the 


pany was, and is, concerned, in seeking 
to gain control by ill-advised and irreg- 
ular methods. 

“I beg leave to notify the —— insurance 
company to appear before me on Satur- 
day morning, ———— date, at 11:00 
o'clock to show cause why the certificate 
of authority of the insurance 
company to transact business in the state 
of ————should not be revoked. 

“The capital stock acquisition cam- 
paign conducted by your agent, . Mr. 

, since December————, has 
created a disturbance among the stock- 
holders of the insurance com- 
pany, and among its policyholders. Fur- 
ther, the insurance company has 
been considerably embarrassed in its 
regular conduct of business and there has 
been generally a most undesirable reflec- 
tion upon the business of life insurance 
as a result of this stock acquisition cam- 
paign. 

Yours very truly 
(Signed) 
Insurance Commissioner.” 


Unfortunately, for the good of the life 
insurance business as a _ whole, this 
matter was not followed up to its proper 
conclusion. However, the officers of the 
offending company and its representa- 
tives were so thoroughly discouraged 
that they devoted the rest of their time 
in an effort to dispose of. the limited 
amount of stock which they had acquired 
in the defendant company. It is interest- 
ing to note that even at this stage of the 
game, they were so convinced of the 
large profits to be made through the 
assets of the company, they had been 
trying to exploit, that before disposing 
of the limited holdings of stock they 
had acquired, they expressed a willing- 
ness to pay more than one and one-half 
times the par value for such portion of 
this stock as would give them control 
of the company. 

Operations of this nature always make 
news, and newspapers are not always 
fully informed. Transactions of this 
kind, therefore, only result in great harm 
to the life insurance business as a whole, 
in that it contributes to the breaking 
down of public confidence. The illustra- 
tion which has just been cited, unfortu- 
nately, as is known to most of us, is by 
no means an isolated case. Here is a 
quotation from an article appearing in 
a thoroughly reputable paper, which has 
the confidence of the insurance world. 
The headline reads: “Made $130,000 on 
the sale of the —— insurance company.” 
The body of the article, with names 
omitted, reads as follows: “It is under- 
stood that the insurance company of 
made a profit of $130,000 within 
five months on the recent sale of the 
insurance company 
to a group headed by Mr. , former 
president of the insurance com- 
pany, and Mr. formerly insurance 
commissioner of State, and by Mr. 

of , formerly head of the 
company.” 
_ Files of our newspapers hold only too 
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Walter M. Allen 


(Continued from page 7) 
minority opinion finds in the Common 


‘Law practice of demurrer to the evidence 


whereby the facts become a part of the 
record and of which the motion to direct 
is the modern equivalent, a perfec 
foundation for the practice adopted jn 
this case under the Pennsylvania Statute 
Nothing short of a Constitutional 
Amendment could change the practice 
as established in this case. 

As to the direction of a verdict in the 
Federal Court, the rule is laid down tha 
the Court may withdraw a case from the 
jury and direct a verdict for eithe: Party 
“where the evidence is undisputed or jg 
of such a conclusive character that the 
Court in the exercise of a sound judicial 
discretion would be compelled to set 
aside a verdict returned in opposition to 
it.” Patton v. Texas & P. R. Co, 179 
U. S. 659. 45 L ed. 362 and cases cited. 

Where there is substantial conflict jp 
the evidence its weight can be considered 
only on a motion for new trial which js 
addressed to the discretion of the Court. 
og v. Iselin 142 U. S. 676. 35 L ed. 
1156. 

By Constitutional or Legislative pro- 
vision in many States no more than two 
new trials upon the facts can be granted, 
Such a provision does not violate the 
Federal Constitution and is in accord 
with general practice. Louisville & N.R. 
Co. v. Woodson 135 U. S. 614, 33 L ed, 
1032. 

It is of course thoroughly established 
that the right of trial by jury provided by 
the Federal Constitution has no applica- 
tion to trials in the State Courts but is 
limited to the Courts of the United States 
and territories. It extends however to 
cases removed from State to Federal 
Courts. It is also established that the 
right of trial by jury is not embraced in 
the rights secured by the 14th Amend- 
ment to the Federal Constitution pro- 
viding. for due process of law and the 
equal protection of the laws. A state 
may if it choose by constitutional amend- 
ment abolish trial by jury altogether and 
many States as you know have abolished 
the Common law rule requiring a unani- 
mous verdict which prevails and must 
continue to prevail in the Federal Courts 
under the Constitution and have also 
admitted women to jury service. The 
14th Amendment does however protect 
against discrimination against a citizen 
of the United States and accordingly it 
was held in 1880 in Stratton v. Virginia 
100 U. S. 303 that a State Law limiting 
jurors to the white race was in violation 
of the rights of the colored race. 

Where jurisdiction is conferred upon 
State Courts to enforce a right conferred 
by Congress, the trial by jury in the 

(Continued on page 19) 





much material relating to this sort of 
thing which is highly discreditable to 
the life insurance business. 

In view of the foregoing, and of other 
illustrations which could be cited, does 
it not seem to be entirely in order to 
suggest that one of the functions of the 


American Life Convention should be to 


insist upon a high standard of character 
in the management of the companies 
which compose this Convention? Our 
Bar Associations are alert with regard 
to the character of the men who com- 
prise its membership. In similar man- 
ner, the Medical Associations are 4 
guarantee to the character and standing 
of the men of the medical fraternity 
who are banded together in these orga 
zations. In like manner, other business 


and professional men in their organiza | 
tions, seek with vigilence to promott] 
the highest, character standing among 
Surely, in view of the 


their members. ¢ 
sacred character of our business, t 

organization of American life insuranc 
companies should not let these othet 


_business and professional organization’ | 


excell us in our concern for the characte 
of the men responsible for the manage 
ment of the companies which constitute 
this Convention. 


October 17, 199s 
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Insurance Practice 

Not Commercialized 
Is A BUSINESS OF SENTIMENT 
E. W. Randall, President Minnesota 


Mutual Life, Sees Life Insurance As 
Impulse Toward Unselfishness 





Life insurance is a business of sen- 
timent and is the first step in the lesson 
of unselfishness and provision for the 
family, said E. W. Randall, president 
of the Minnesota Mutual Life, before 
the American Life Convention. “Busi- 
ness is business,” says the hard-headed 
business man, when he is going to fore- 
close 2 widow’s mortgage or undersell 
a struggling competitor; and he says it 
with an air of announcing a fundamental 
and irrefutable law of nature, like “two 
and two make four,” or “the earth does 
move.” If you should say to him, “busi- 
ness is sentiment, and sentiment is good 
business,” he would very likely think 
you were soft-headed as well as soft- 
hearted. 

“But let us consider for a moment 
how business originated,” said Mr. Ran- 
dall, “Let us concede that primitive man 
was only slightly developed beyond the 
beasts that surrounded him in his wilder- 
ness, and that his prime interest was 
God and safety. “Business is business,” 
he may have said, as he crouched in 
his cave and devoured his food while 
the others of his tribe shivered and 
starved outside. But one fatal day he 
had a sentimental impulse to take to 
himself a mate. That was the beginning 
of the end of his isolation. He was 


bound to divide his food with her, or 
she would die on his hands. Then chil- 
dren came. They demanded food. The 
poor man’s complete freedom, complete 
isolation, complete selfishness, was shat- 
tered forever. Sentiment invaded his 
heart, like an army with banners, and he 
capitulated.” Continuing Mr. Randall 
said: 

And somehow he found that his sur- 
render carried compensations. He had 
greater security, greater comfort, than 
in the days of his loneliness. His grow- 
ing brain turned that germ of an idea 
over and over, and so gradually rec- 
ognized the power of the community 
spirit-—the spirit of co-operation. If 
half a dozen families built their huts 
together, they were in a strategic posi- 
tion to defend themselves against a 
common enemy. It was a tremendous 
step in the evolution of the race. It 
meant union in the place of isolation. 
‘The strength of each man was multiplied 
by the strength of all the rest. 

This idea dawned upon mankind a 
long time ago,—centuries and ages and 
eons ago. And yet it is a curious fact 
that it was only within the lifetime of 
men now living that his old idea of tribal 
co-operation was translated into the 
practical and efficient form of Life In- 
surance to any appreciable extent. 

The conditions which fostered the 
working-out of this modern form of an 
old idea were not unlike the primitive 
conditions which forced the cave-man 
into. a communal association. New 
England was a wilderness, where scat- 
tered pioneers were surrounded by 
dangers from the inclement seasons, 
wild animals and human enemies. Mu- 
tual protection was the obvious need. 
Especially was protection needed for the 
defenseless widow and the helpless chil- 
dren. Haphazard help would not meet 
the situation, where all were living under 
stress, nor would charity. The New 


England life insurance companies, the 
pioneers in this country, were to meet a 
definite and urgent community need, to 
provide for the burial of the dead and 
the care of the living. It was sentiment, 
not selfishness, that laid the foundations 
for that vast organized system of co- 
operation which today, through more 
than 250 companies, shows admitted 
assets as of December 31 of last year, 
of over $11,000,000,000 and which, dur- 
ing the year 1924, distributed among 
policyholders and beneficiaries the amaz- 
ing sum of $1,280,000,000.° 


Why Sentiment In Business 


Life Insurance is a business, but as 
a business it is unique. It stands abso- 
lutely in a class by itself. Beginning as 
a small co-operative association of men 
and women banded together for the 
purpose of protecting the helpless, it 
has remained free from the stamp of 
commercialism. Not that there is any 
stigma on commerce in itself. Business 
is legitimate, and although conducted for 
a personal gain, its profits are justifiable. 
But Insurance stands apart. It is -ooted 
in a different impulse in human nature. 
Not self-preservation, but the preserva- 
tion of others; not personal advantage, 
uot gain, not selfishness, but that high- 
est element in man which differentiates 
him from the animals in the wild,— 
love. The whole idea of insurance is 
based upon the desire to provide for 
those we love, even at a cost to our- 
selves. The word is often used lightly 
and in mockery, but in our secret hearts 
we acknowledge that the self-sacrificing 
love which places others before our- 
selves is the best that there is in our 
common human nature. 

Consider the significance, in the light 
of human welfare, of the fact that there 
are now in being more than 90,000,000 
policies representing more than 65,000,- 
000,000 of ordinary legal reserve life in- 
surance. Can there be any question in 
the mind of a rational man that without 


the safeguards thus set about our de- 
pendents, by insurance, we should have 
had to consider, instead, money squand- 
ered recklessly or invested foolishly, 
widows and children set adrift on a 
foundered wreck, and an inevitable drain 
upon the public, with its concomitants 
of high taxes on the one side, and the 
degredation of the poorhouse upon the 
other? It is the prime business of the 
insurance. agent to educate people in 
those higher branches of learning which | 
cultivate prudence, foresight, and 
thoughtfulness for the future. The doc- 
trines of protection against the catas- 
trophes of human existence, preached in 
season and out of season, are a con- 
stant appeal to the best elements in 
human nature. And these are the les- 
sons taught practically, not ‘merely as 
theories, by Life Insurance. 

Moreover, this marvellous institution 
of organized sentiment is no chimera, 
no impossible scheme of harebrained 
idealists who disregard the facts and 
laws of life. It is founded on spiritual 
impulses, but it conforms to the strictest 
laws of common sense. It has been tried 
as bv fire, and found equal to all the 
contingencies of a complicated system 
of business in a fast-growing country. 
Panics, pestilences, war, attacks of 
demagogues, unfair and unfavorable leg- 
islation—all the hindrances to human 
advancement and all the checks upon 
national and individual prosperity, have 
been met by life insurance. In the 
panics of the last fifty years, perhaps 
a million men have been saved from 
hopeless bankruptcy by life insurance. 
The last two or three years have been 
a severe strain upon the agricultural 
sections of America. The farmers who 
have been able to borrow money upon 
their life insurance have survived and 
now have the prospect of a future. Some, 
and perhaps a considerable number of 
the small banking institutions, which 
must inevitably have failed but for the 

(Continued on page 18) 
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Review of Current Life Insurance Decisions 
By William Ross King, 


Editor, Legal Bulletin, American Life Convention 


Supreme Court Construes Estate 

Tax Law As Applied to Life In- 

surance As Not Retroactive’ in 

Order to Avoid Grave Doubts of 
Its Constitutionality 


Lewellyn, Collector, vs. Frick, 45 Sup. Ct. 
487, May 11, 1925 

The Revenue Act of 1918, Ch. 18, 40 
Stats. 1057 was challenged as to its con- 
stitutionality, insofar as applicable to 
proceeds of life insurance, by a suit 
instituted by the executors of Henry C. 
Frick, claiming that life insurance is not 
part of a man’s estate. The District 
Court for the Western District of Penn- 
sylvania gave judgment for a recovery 
of the tax, on the ground that the tax 
is on the beneficiaries and is not appor- 
tioned as required by the constitution, 
and that the tax is neither death duty 
nor a succession tax, and cannot be 
sustained as an excise ‘tax. 

On preceedings in error to the Su- 
preme Court of the United States, 
that court finds that although Mr. Frick 
died susequent to the enactment of the 
law, the policies were issued prior there- 
to, and while indicating that there 
“would be a very serious question to be 
answered before Mrs. Frick and Miss 
Frick (the beneficiaries) could be made 
to pay a tax on the transfer of his 
estate by Mr. Frick,” and “another if 
the provisions for the liability of bene- 
ficiaries were held to be separable and 
it was proposed to make the estate pay 
a transfer tax for property which Mr. 
Frick did not transfer,” holds that the 
law is to be construed, if possible, in 
such a way as to avoid grave doubts 
of its constitutionality. This is accom- 
plished by construing the statute as 
applying only to policies issued after it 
was passed. 

This feature of the case does not 
appear to have been considered by the 
Court below or in the brief of counsel 
for the Association of Life Insurance 
Presidents in the Supreme Court. It 
was a number of years after the passage 
of the law before its constitutionality 
was attempted to be raised, but it 
appears that we shall have to wait until 
another case arises which comes under 
the law and squarely raises the question 
of the power of Congress to levy an es- 
tate tax on Life Insurance. 


Converted Term Policy Governed 
by the Same Law As Original 
Contract : 


Aetna Life Insurance Company vs. 
Duncan, Admx. 45 Sup. Ct. 129, 
December 15, 1924 

In this case the question was whether 
a converted term policy should be sub- 
ject to the same law as governs the 
original contract. The question arose 
with respect to a conflict of. laws in 
relation to the allowance of attorneys’ 
fees. 
ZA policy originally issued in Tennessee 
provided for an option, whereby, upon 
any anniversary of its date, without 
medical re-examination, it was conver- 
tible, among other forms of insurance, 
into a twenty payment life commercial 
policy, bearing the same date and issued 
at the same age, on payment of the 
difference between the premiums already 
paid and those required under the terms 
of the converted policy. The insured 
moved to Texas and during the term 
allowed for exercising the option, con- 
verted his poticy in accordance with the 
condition into a twenty-payment life 
policy, which was delivered to him in 
Texas. The Texas Statute allows an 
attorneys’ fee of twelve per cent of the 
amount of the policy which presumably 
was ‘higher than that allowed in 
Tennessee. 

- The Supreme Court of thé United 
States holds that, although the original 
policy was cancelled, the converted policy 


was part of the same contract and, 
therefore, governed by the law of 
Tennessee; that the Texas Statute was 
incapable of being constitutionally 
applied to the policy, since the effect 
of such application would be to regulate 
business outside the State of Texas and 
control contracts made by citizens of 
other states in disregard of their laws. 

The question of whether a converted 
policy, made in pursuance of the provi- 
sions of an earlier term policy, is to be 
regarded as separate, detached and inde- 
pendent, or as a continuation and, in 
effect, the same contract as the original 
policy, has seldom arisen in the State 
or Federal Courts. 

The Dunean case, in effect holds, that 
in. the absence of specific provisions 
precluding such construction, a substi- 
tuted policy issued without examination 
is a mere continuation of the original 
contract and not an independent agree- 
ment, although the original policy is 
formally cancelled. 

Whether this decision will in the future 
invariably receive our endorsement may 
depend somewhat upon whether the 
orginal policy in suit is issued in Texas 
or Tennessee. 


United States Circuit of Appeals, 
Second Circuit 


Federal Income Tax—Right to De- 
duct from Gross Income, Credits 
Due Deferred Dividend Policy- 
holders, Denied—Amortization of 
Securities Purchased at a Premium 
Not Permissible 

New York Life vs. Edwards 
Fed. (2nd.) ————. In an opinion 
filed July 30th last the United States 
Court of Appeals for the 2nd Circuit 
holds that an insurance company cannot, 
in determining the amount of its income 
tax, deduct from gross income that por- 
tion of premiums received from deferred 
dividend policyholders, which is annually 
credited to each individual policyholder, 
conditioned upon such policyholder sur- 
viving the dividend period and the pay- 
ment of all premiums during such 
period. The Treasury Department per- 
mitted the New York Life, which does 
business on the level premium plan, to 
deduct such portions of the premium 
credited to annual dividend policyholders, 
but refused to permit the deduction in 
case of deferred dividend policyholders. 
The Revenue Act of 1913, Sec. 2. Subdiv. 
G. (a & b) provides that “life insurance 
companies shall not include as income 
in any year, such portion of any actual 
premium recived from any individual 
policyholder, as shall have been paid 
back or credited to such individual 
policyholder or treated as an abatement 
of premium of such individual policy- 
holder within such year.” The Court of 
Appeals holds, that in a case of deferred 
dividend policyholders, the credit is a 
conditional credit only, because the 
policyholder may not survive the divi- 
dend period and with his’ policy in force, 
in which event, by the terms-of his policy 
the credit accrues to other surviving 
policyholders of the same class; that the 
phrase “credit to such individual policy- 
holders” means finally and irrevocably 
credited. 

Another question decided in this case 
arises out of the provision of the 1913 
revenue law allowing .a deduction of 
“losses actually sustained during the 
year, including a reasonable. depreciation 
by use, wear and tear of property, if 
any.” The New York Life sought to 





deduct under this heading an amount 
arising from the amortization of-secur- 
ities purchased at a premium. This de- 
duction did not represent a revaluation 
of securities to conform to market prices, 
interest or yield but’ a yearly proportion 
of the difference between par, which the 


plaintiff would eventually receive upon 
the securities owned by it, if it held 
such securities until maturity, and the 
purchase price above par. It holds that 
the phraseology “losses actually sustained 
during the year including a reasonable 
depreciation by use, wear and tear of 
property” does not contemplate a deduc- 
of this kind. The same court in New 
York Life vs. Anderson, 263 Fed. 527, 
dealing with the 1907 Corporation Tax 
Act allowing a deduction of “losses 
actually sustained” including a reasonable 
allowance for depreciation but omit- 
ting the words “use, wear and tear” 
had held such a deduction proper, and 
it was evidently in reliance upon this 
former decision that the credit was 
claimed. 


Third Circuit 


Reserve As Part of Invested 
Capital 

Mutual Benefit vs. Duffy, 

Fed. (2nd) 

The United States Circuit Court of 
Appeals for the Third Circuit has 
affirmed the judgment of the District 
Court for the District of New Jersey, 
decided last year, 295 Fed. 881, which 
holds that the reserve of a life insurance 
company is a part of invested capital 
within the meaning of the War Excess 
Profits Tax. 

As the decision of the Lower Court 
has been previously reviewed (Proceed- 
ings 1924 p. 173) and the judgment was 
affirmed without additional opinion, 
attention is merely called to the fact of 
the decision. The case is now pending 
in the Supreme Court of the United 
States. As it stands the case is proceed- 
ing favorably to insurers. 


Collector, 








North Carolina Exemption of In- 

surance. Proceeds Applicable in 

Case of Bankruptcy Only Where 
Bankrupt Dies 

In re Whiting, 3 Fed. (2nd.) 440 

This case decided June 15th by the 
United States Circuit Court of Appeals, 
4th Circuit, construes a constitutional 
provision in North Carolina relating to 
exemption of insurance proceeds as 
inapplicable to cash surrender value 
during the’ life of the insured—where 
claimed by a trustee in bankruptcy. 

’ The constitutional provision referred 
to is as follows: 

“The husband may insure his own 
life forthe sole use and benefit of 
his wife and children and in case of 
the death of the husband, the amount 
thus insured shall be paid over to. the 
wife * free from all the 
claims of the representatives of the 
husband or any of his creditors. 

the. statute in North Carolina provides 
that: 

“Every policy of life insurance made 

payable to or for the benefit of a 

married woman or after its issue 

assigned, transferred or in any way 
made payable to a married woman, 
shall inure to her separate use and 

. benefit and to that of her children 
if she dies in his life time.” 

The court of appeals remarked, that 
if the statute stood alone with its lan- 
guage unrestrained by the constitu- 
tional provision, the argument would be 
strong in favor of the view, that every 
possible value of the policy, including 
cash surrender value, though the hus- 
band retained the right to change the 
beneficiary, inures to the benefit of his 
wife and children. But such’a construc- 
tion of the North Carolina Statute is 
impossible in view of the constitutional 
phraseology “in case of the death of the 


insured;’ which evidently conteenentee an - 
exemption only of insurance after the 


death of the insured husband. 


Of course it usually is the cash 
surrender value which is in controversy 
in case of bankruptcy. On the other 
hand exemption laws relating to the pro- 
ceeds of insurance policies may well 
refer to a time either before or after 
the maturity of the policy. State Laws 
governing exemptions from the claims 
of creditors may, therefore, be regarded 
as including cash surrender values of 
insurance policies .as well as proceeds 
after the death of the insured, unless 
there is some. specific phraseology limit. 
ing the exemption, as occurs in the 
North Carolina Constitutional provision, 
Such appears to be also the situation in 
Florida In re Long, 282 Fed. 383. There 
is a doubt as to whether even the use 
of the word “proceeds” in the State 
Exemption Statute is sufficient to confine 
the exemption, in case of bankruptcy, to 
the very limited number of cases where 
the bankrupt dies before his discharge, 

Whatever may be the rights of the 
trustees in bankruptcy in other jurisdic. 
tions due to differences in opinion as 
to the effect of the right to change 
beneficiary, in North Carolina if a bank. 
rupt wishes to save from the wreck his 
insurance payable to his wife he must 
proceed to die or the trustee will seize 
the policy for its cash surrender value. 


United States District Court, 
Southern District of Mississippi 


Incontestable Clause Does Not 
Prevent Insurer from Showing 
That Double Indemnity or Acci- 
dental Death Clause is Inapplicable 


Sanders vs. Jefferson Standard Life, 
4th Fed. (2nd.) 555. 

Mr. Calvin Wells has been presented 
with a unique proposition of law during 
the last year. In a suit on a life policy 
providing for double indemnity in case 
of accidental death, one of the limita- 
tions was a provision excepting liability 
in the event of accidental death from 
bodily injury inflicted by another person. 
The evidence was disputed that such was 
the cause of death in this case, but the 
beneficiary contended that the company, 
which Mr. Wells represented, could not 
set up this defense, because the contest 
table period had expired. 

The United States District Court for 
the Southern District of Mississippi held, 
however, that the plain and unambiguous 
language of the policy forbade a 
recovery. The company was not contest- 
ing the policy by showing facts relating 
to its validity, but was simply showing 
that the double indemnity provision did 
not apply to the case in hand, but plainly 
excepted death at the hands of another. 

No authority was cited in support of 
the opinion and perhaps none was neces- 
sary. The reasons why the incontestable 
clause in a life policy should not prevent 
the insurer from showing that death was 
not accidental or, as in this case, that 
death resulted from the act of a third 
party, are obvious. Perhaps no one 
herétofore has had the temerity to con- 
tend that an incontestable clause renders 
an insurer helpless though the cause 
of death is one expressly excepted from 
liability. 

However, through the efforts of the 
American Life Convention the incontest- 
able clause of the standard provision has 
been amended in the following states 80 


as to specifically except “at the option of | 


the company, provisions relative to bené- 


fits in tht event of total and permanent — 


disability and provisions which grant 


additional insurance specifically against | 


death by accident”; New York, Pennsyl- 
vania, New Jersey, 
Michigan, Idaho, South Dakota, Oregot, 
Nebraska, Illinois. This statutory prov 
sion,-it-is believed, will, have the cffe 
of foreclosing further litigation in these 
states relative to this question. 


Massachusetts, | 
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United States District Court, East- 
ern Division of Kentucky 


Legibility of Copy of Application 
Attached to the Policy As Pre- 
cluding the Defense of Fraud 


Gay, Ex. vs. New York Life Ins. Co. —— 
Fed. Kelley vs. Bankers Reserve 
Life of Omaha 


Kentucky has a statute providing that 
no company shall make any contract of 
insurance “other than as _ plainly 
expressed in the policy” and requiring 
that a copy of the. application be made 
a part thereof. In 1922 the Supreme 
Court of Kentucky in Fidelity Mutual 
Life vs. Preuser held that where the 
Trial Court was of the opinion that the 
copy attached to the policy in suit was 
not legible, 1t rightly sustained a de- 
murrer to the insurer’s answer which set 
up fraud. In other words the copy of 
the application which is part of the con- 
tract must be “plainly expressed” and, 
therefore, legible. 

In another more recent decision by 
the Federal Court for the Eastern Divi- 
sion of Kentucky it was held that neces- 
sarily a decision in each case must de- 
pend upon the size and legibility of the 
application involved. The court in this 
latter case, however, held that the 
answer setting up fraud stated a good 
defense. 

A case is now pending in the Supreme 
Court of Nebraska (Kelley vs. Bankers 
Reserve Life of Omaha) where there 
was no evidence in the record tending to 
contradict the company’s proof of fraud 
in making the application, the sole con- 
tention of the beneficiary being that the 
copy of the application attached to the 
policy was not legible. The Trial Court 
submitted to the jury as the sole question 
to be decided by it, whether or not the 
copy was sufficiently legible to conform 
to the intent and purpose of the 
Nebraska Statute, which provides that 
“no statement made by an applicant shall 
avoid the policy unless it is contained in 
a written application and a copy of such 
application, shall be written upon or 
attached to the policy.” This, we believe, 
squarely presents the question of 
whether a beneficiary can invoke the 
terms of such a statute in a case where 
fraud is admitted or at least not substan- 
tially contradicted. The purpose of the 
Statute in requiring the contract be ex- 
pressed in writing, like the Statute of 
Frauds, is to prevent fraud and cannot, 
therefore, be used as an instrument of 
fraud. 

_The copy in this particular case was 
similar in size to that used by the New 
York Life and a number of other com- 
panies. If the Trial Court can submit 
the question of legibility to the jury 
this affords a convenient means, where- 
ever the photographic copy is reduced 
from that of the original, for the bene- 
ficiary of the fraudulently obtained policy 
to escape the consequences of the fraud. 





California 


Liability of Insurance Company for 
Negligent Operation of Automo- 
bile by Agent 
Dillon vs. Prudential Insurance Company 
of America, Pac. , District 
Court of Appeals, First District. A 
California Court of Appeals has very 
recently held a life insurance company 
liable for the negligent operation of an 
automobile. It appears from the opinion 
that the agent was under a contract to 
give his entire time to the company 
receiving a salary and commissions. At 
the time of the accident he was on his 
Way to the office of the company to 
attend an agency meeting, but he was 
in the habit of using his car in soliciting 
msurance. On the question of whether 
€ was an independent contractor the 
oe observes that he could not delegate 
is duties to others and holds that the 
trial court did not err in submittiing to 
the jury the question of whether the 
relationship was that of principal and 
Poa or independent contractor. The 
€cision, if extensively followed, may 
result in life insurance agents having to 








- 


qualify as chauffeurs before entering 
upon their duties as solicitors of insur- 
ance. 


Payment of Insurance Premiums 
from Community Funds 


Blethen vs. Pacific Mutual, 47 Cal. Apps. 
433. Union Mutual Life vs. Broderick, 

‘ac. Castagnola vs. Canepa 
230 Pac. 188. 


About two’ years ago the California 
Court of Appeals in New York Life vs. 
Bank of Italy, 60 Cal. Apps. 602, 214 
Pac. 61, held that in California a policy 
of life insurance upon the life of.a hus- 
band cannot be made as a gift to one 
other than his wife, without the written 
consent of the wife, because to do so 
would deprive the wife of her interest 
in the policy arising out of the payment 
of premiums from community funds. 
Recently the same court in Blethen vs. 
Pacific Mutual held that where the com- 
pany pays such third party, beneficiary, 
after notice to the widow, who makes no 
claim to the proceeds, the company can- 
not subsequently be made liable a second 
time for the widow’s share of the pro- 
ceeds. Very recently the Supreme 
Court of California, in banc, July 29th 
decision and granted a rehearing. The 
decision in the Bank of Italy case seems 
to be attended by considerable difficulty, 





insurance which do not appear on the 
face of the contract. 

If the estate of the wife be made the 
contingent beneficiary in case she pre- 
deceases her husband his heirs have no 
interest in the policy but if his repre- 
sentatives are the contingent benefi- 
ciaries they get half of the insurance 
and the other half goes to the repre- 
sentatives of the wife. ( 

The case of Union Mutual Life vs. 
Broderick, decided by the Supreme 
Court of California, in banc, July 29th 
last, holds that a policy, paid for out of 
community funds, may be assigned or 
the beneficiary changed without the con- 
sent of the wife, providing the transfer 
is for a valuable consideration. This is 
in accordance with the express provision 
of the Community Property Law. 

In California, presumably as a result 
of Spanish establishment, dower and 
courtesy do not exist, but a system 
of community property exists between 
the husband and wife. The husband has 
the management and control of com- 
munity personal property, except that he 
cannot make a gift of community prop- 
erty without the written consent of the 
wife. In most jurisdictions where the 
community- property law prevails the 
power of the husband over community 
property is not restricted. Those of us 
who do not hail from California will say 


arising out of the community rights to that this is as it should be. 


Colorado 


Gross Premium Tax, Deducted 


Dividends Taxable 


Cochrane, Com’r. vs. National Life of 
Vermont Pac. 


The Supreme Court of Coiorado in 
Cochrane, Com’r. vs. National Life of 
Vermont, decided April 6, 1925, held that 
under the gross premium tax law of 
Colorado, deducted dividends are a part 
of gross premiums. The Colorado Sta- 
tute’ lays a tax “on all premiums col- 
lected or contracted for.” The Colorado 
Court distinguishes this phraseology from 
that of the statutes of other states, not- 
ably California, where a contrary con- 
clusion has been reached, under a Statute 
taxing “gross premiums received.” (Mu- 
tual Benefit Life vs. Richardson, Treas- 
urer, 219 Pac. 1003, decided last year.) 
The ground for the decision is that the 
words “contracted for” indicate a plain 
intent to include all premiums as fixed 
in the policy whether received or not. 

Pursuant to the favorable decision in 
the California case last year, an act was 
passed by the Legislature of California, 
authorizing the Board of Equalization to 
credit upon forthcoming payments of 
taxes levied against any life insurance 
company, taxes paid under protest upon 
deducted dividends. Provided, however, 
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that the company not later than July last 
made an admission of liability, past and 
future, for taxes levied upon gross pre- 
miums received without deducting ma- 
tured endowments and surrender values. 
(Ch. 86, L. 1925, Approved Apr. 21, 1925.) 

J 


Minnesota 


Provision for Forfeiture of Insur- 

ance for Non-Payment of Blue 

Note Not Contained in the Policy 
Held Unenforcible 


Coughlin vs. Reliance Life Ins. Co., 201 
N. W. 920. Ritter vs. American Life of 
Des Moines, 203 N. W. 503. 


The Supreme Court of Minnesota, by a 
decision handed down January 16th this 
year, holds that a provision in a premium 
extension note for lapsing insurance in 
case of non-payment of the note at ma- 
turity is void, in the absence of a similar 
provision in the policy. The Minnesota 
Court takes the position that such a note 
is a violation of the Statute requiring the 
entire contract to be contained in the 
policy and also a violation of the ante- 
discrimination law. 

Since the rendition of this opinion the 
Legislature of Minnesota has passed a 
bill providing that the parties to a policy 
of life insurance shall have the right to 
mutually agree for an extension of time 
in which to pay a second or subsequent 
premium, upon the condition that failure 
to pay such premium shall lapse the 
policy; and it is further provided in this 
act that the provision*for forfeiture need 
not be contained in the policy. This ef- 
fectually nullifies the decision in the 
Coughlin case. But that case has since 
been followed by the Supreme Court of 
South Dakota in Ritter vs. American Life 
Insurance Company of Des Moines, 203 
N. W. 503, decided April 18, 1925. 

While there is considerable authority 
to sustain the position of the Minnesota 
Court, most of the cases only go so far 
as to hold that where, as in the Coughlin 
case, the provision for forfeiture is con- 


tained in the note but. not in the policy, 
it is a condition subsequent, which re- 
quires notice of cancellation of the policy 
from the company. Such is the effect 
of a decision last year by the Supreme 
Court of Oklahoma in Bankers Reserve 
vs. Rice, 226 Pac. 324. 

The writer has a case pending where 
the policy provided for forfeiture for 
non payment of notes or premium but 
the particular note did not. It is con- 
tended by the beneficiary that the pro- 
vision should be in the note; otherwise 


the note constitutes an absolute payment . 


of the premium. Because of these pos- 
sible contentions it would be advisable to 
have the condition for forfeiture upon 
non payment of notes in both policy and 
note, unless, as in Minnesota, a statute 
permits its omission from the policy. 


Missouri 


Unforeseen Result of Intentional 
Act Not Accidental Means 


Caldwell vs. Travelers, 267 S. W. 907, 
December 18, 1924. Zach vs. Fidelity & 
Casualty Co., 272, S. W. 995, June 24, 
1925. Calkins vs. Nat. Travelers Benefit 
Asso. 204 N. W. 406. 


To Mr. James C. Jones belongs the 
credit for having induced the Supreme 
Court of Missouri to settle the law of 
that state with respect to the provision 
requiring “accidental means,” where 
death occurs as the result of an inten- 
tional act. The decision in Caldwell vs. 
Travelers by the supreme court of Mis- 
souri, in banc, handed down November 
25, 1924, overrules a number of earlier 
Missouri decisions and holds that death 
resulting from accidental or unforeseen 
results of an intentional act, is not death 
by accidental means. ; 

The very lengthy and instructive opin- 
ion of the Missouri court reviews a large 
number of decisions, distinguishing cases 
where there is any slip or accidental ele- 
ment involved in the cause of injury. In 
the Caldwell case it appeared that in- 


sured’s death, which occurred five days 
after an operation for abdominal hernia, 
was the result of necessary lacerations 
in the course of the operation which 
were followed by thrombosis and in- 
testional obstruction. The surgeon testi- 
fied that he could not perform the op- 
eration any better if he were to do it 
over. The beneficiary made no con- 
tention to the contrary. There was no 
evidence of any mischance or unusual or 
unforeseen occurrence during the per- 
foriaance of the operation. 

Getting the court to adopt the rule 
that an unforeseen result of an inten- 
tional act is not produced by accidental 
means, is somewhat of an* accomplish- 
ment, but I imagine that an even more 
difficult matter is to keep out of the 
record all evidence of mishap, mischance, 
or slip in connection with the moving 
cause of the injury. Nevertheless this 
has been accomplished in another case. 
(Zach vs. Fidelity & Casualty Co., 272 
S. W. 995.), where an infection follow- 
ing a skilfully performed tooth extraction 
was held not due to “accidental means,” 
Of course where death is due to an in- 
fected instrument used in performing the 
operation an entirely different result ob- 
tains. James vs. State Life Ins. Co., 147 
N. E. 533, App. Ct. (Ind.) Apr. 24, 1925. 

In another recent case, Calkins vs. Na- 
tional Travelers Benefit Asso. 204 N. W. 
406, the insured died from the effects of 
drinking poisoned hooch. In order to 
inject the element of accidental means 
into the case, it was claimed that the jug 
slipped while he was taking a drink 
causing him to take a greater amount 
than contemplated. The Supreme Court 
of Iowa, however, took the view that 
death was due to the unforeseen result 
of an intentional act. The insured may 
have said that his hand slipped and that 
he got more than he intended to, but no 
one saw his hand slip and it was prob- 
ably the excess quantity of fusel oil in 
the hooch, voluntarily taken, which 
brought about his sudden demise. So 
observes the court. 


$$ 


Nova Scotia 


Reinstatement — representations 
in Application Warranties—Proof 
of Fraud Unnecessary — Statute 
Relating to Representations jp 
Original Contract Inapplicable— 


Application for Reinstatement 
Need Not Be Attached to Origina| 
Policy 


Nova Scotia Trust Co., Ex., vs. M 
Life Ins. Co. of N. Ye-———Nowa Seale 
September 4, 1925. 


A former decision in this case was dis. 
cussed last year by Mr. W. B. Miller. 
On the former appeal it was held that the 
period of contestability, in case of fraud 
in the application for reinstatement 
dates from that contract and not from 
the date of the policy. (See full text of 
former opinion, 1914 Proceedings. Legal 
Section p. 77, 58 N. S. R——, 4 Dom L. 
Rep. 712, Annotated.) That question jg 
not reopened or discussed in the more 
recent decision. The question now passed 
upon relates to the effect of material 
statements in the application for reip- 
statement as warranties, and the necess- 
ity«for proof of fraud. This was a suit 
upon a policy ante-date at the request 
of the applicant in order to enable him 
to secure a lower rate. The policy lapsed 
and on application for reinstatement the 
insured made statements concerning his 
condition of health and medical attend- 
ance in answer to questions based on the 
“date of the policy.” Special interroga- 
tories to the jury resulted in findings 
that the insured had been ill and re- 
ceived medical attention subsequent to 
the date of the original policy, but prior 
to the actual date of the delivery of the 
policy, and that the incorrect answers 
of the insured in his application for re- 
instatement were innocently made upon 
the theory that the “date” of the policy 
was the actual date of delivery, and not 

(Continued on page 18) 
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Status of Kansas. 
Notice Law of 1925 


RIGHT TO CORRECT PAST LAW 


Leroy A. Lincoln Holds Legislature May 
Repeal and Remove Rights Without 
Being Unconstitutional 





In a thorough analysis of the operation 
of,the Kansas Notice Law of 1925, a 
subject which continues to be of the 
greatest importance to life insurance 
companies, Leroy A. Lincoln, general 
attorney of the Metropolitan Life, ar- 
rived at the conclusion that it is entirely 
within the province of the legislature and 
not unconstiutional, to repeal a previous 
law and wipe out the rights which one 
of the parties may have had to prevent 
the enforcement of the terms of the 
contract. This is with special reference 
to the several decisions growing out of 
the Kansas Notice Law of 1913. Mr. 
Lincoln’s paper follows: 

Perhaps no line of business is more 
affected by the law on the subject of 
retrospective legislation than is the busi- 
ness of life insurance. The contracts or- 
dinarily entered into in the course of 
other lines of business usually control 
the determination of rights and duties 
of comparatively short duration and they 
generally relate to subjects not affected 
with a public interest. The life insur- 
ance business, however, is held to be 
affected with a public interest and has 
come to be a favorite subject of legis- 
lative activity and this over a period of 
many years of constantly changing, and 
improving conditions relating to the in- 
stitution as a whole. Throughout this 
period of legislation, evolution and 
change, thousands and millions, indeed, 
of contracts have been executed annually. 
There are life insurance contracts in 
force which antedate very much of the 
supervisory legislation, as witness the in- 
teresting group of policyholders of fifty 
years and more attending the annual 
meeting of the Association of Life In- 
surance Presidents in 1920 at the invita- 
tion of that organization. Their policies 
had been issued before much of the 
present body of life insurance law was 
enacted. Many acts passed in the devel- 
opment of that branch of the law must 
have been applied to the relation of their 
companies with these policyholders—but, 
of course, not all; And this must be true 
of the policies written through the years 
preceding various  codifications and 
amendments which have from time tc 
time been enacted in the different 
states. 

By common consent, or by virtue of 
the acquiescence of the companies, 
many of the present regulatory provi- 
sions have been applied, without con- 
troversy, to contracts issued before their 
passage. The question has, on occasion, 
been taken to the courts and some law 
has been evolyed from the decisions as 
to the retrospective application of leg- 
islation relating to life insurance, to the 
contracts executed before such enact- 
ments. Such a question has recently 
been raised as to a-law to which we. 
have all given much attention, and it 
was the consideration of this question 
which prompted the selection of this 
subject for the present paper. 

In 1916, the life insurance world was 
Startled by the decision of the Supreme 
Court of Kansas that the non-forfeiture 


law, passed by the Kansas Legislature 


in 1913, required, in effect, sixty days’ 
Notice before a life insurance policy could 
be lapsed in that state for non-payment 
of premium, Subsequently the indus- 
trial life companies were dismayed by 
the ruling of the same court in 1919, 
that the same law required the same no- 
tice in the case of industrial policies. 
Repeated efforts to persuade the Kansas 
Legislature to correct what was undoubt- 
edly a judicial extension of the notice 


originally intended to be required, were 
ineffectual until, in 1923, an amendment 
was adopted which exempted from the 
operation of the notice law, industrial 
policies providing a grace period of at 
least four weeks. Then, at the recent 
session, in the present year, the former 
law was repealed and a new law en- 
acted, so as to require only thirty days’ 
notice in the case of ordinary policies, 
and the situation seemed to be relieved. 
But a new question has been presented. 

It is now suggested that the notice 
law of 1925 may apply only to policies 
issued after the date when it took ef- 
fect, February 27th, 1925. If this be true, 
we still have to observe the abortive 
sixty day rule as to some—perhaps all 
—of the policies which we had outstand- 
ing on that date. The legal question 
involved is whether the statute of 1925 
is retrospective in its operation and this 
embraces another question, whether the 
provisions of the preceding statute con- 
stituted a part of the “obligation” of the 
respective life insurance policies issued 
thereunder so that, to construe the 1 
statute as applicable thereto, would ren- 
der it unconstitutional as respects article 
1, section 10 of the Federal Constitu- 
tion. 

Let us, then, examine the reported de- 
cisions of the courts on the subject of 
retrospective laws and consider the re- 
trospective effect of the 1925 statute in 
the light of such decisions. To obtain 
the necessary background it may first 
be desirable to consider the decisions 
of the Kansas Courts pertaining to the 
earlier law of 1913. Reference to these 
decisions will be brief, for they have-al- 
ready been the subject of an able paper 
by Mr. Burton P. Sears and of many 
discussions at meetings of life insurance 
counsel. 


Cases of 1913 Law 


The statute of 1913 first came before 
the courts of Kansas in the case. of 
Lightner vs. Prudential, 97 Kansas 97, 
154 Pacific 227. That case involved a 
policy issued in August, 1912, to a per- 
son then residing in the State of Ne- 
braska. The premiums were payable 
quarterly and the last premium paid by 
the insured became due August 28th, 
1913 and was paid September 29th, 1913. 
The premium falling due November 28th, 
1913 was never paid. There was some 
correspondence concerning a reinstate- 
ment of the policy, but it was never re- 
instated. The insured died April 11th, 
1914 and had been a resident of Kansas 
since the time when the August, 1913 
premium was paid. No notice of inten- 
tion to forfeit the policy, on account of 
the non-payment of the November pre- 
mium, was ever given. The court dis- 
missed certain contentions made by the 
plaintiff as to waiver of the right to 
forfeit the policy and then proceeded 
to discuss the plaintiff’s claim that the 
policy had not been forfeited for the 
reason that the company had failed to 
send notice of intention to declare it 
forfeited as required by the laws of 
Kansas. On this point the court in fact 
disposed of the case by holding that the 
policy was a Nebraska contract and cov- 
ered by the laws of that State and that 
there was no non-forfeiture law in Ne- 
braska similar to the Kansas law. How- 
ever, disregarding the law of Nebraska, 
the court went on to say—and quite un- 
necessarily for the disposition of the case 
—that, inasmuch as the policy was issued 
in August, 1912, the law could not be 
held to apply to this policy for the rea- 
son that, as the court said: 

“The statute makes a radical change in 
the terms of the policy, a change which 
affects the rights of the parties thereto 
and which, if intended to apply to pol- 
icies issued before the passage of the 
act, must be held in violation of Sec- 
tion 10 of Article 1 of the Constitution 
of the United States, prohibiting the 
States from passing any law impairing 
the obligation of contracts.” 

This was unnecessary to the decision 
because the conclusion as to the Ne- 
braska contract and the Nebraska law, 


‘would have precluded the plaintiff from 


recovery. The only case cited by the 





court on the constitutional point was 
Shaw vs. Berkshire Life Insurance Com- 
pany, 103 Mass. 254, where the Massa- 
chusetts court had held that the policy 
there in question, having been issued 
before the passage of the Massachusetts 
statute, Chapter 186 of the Laws of 1861, 
was not affected by that statute. Such 
statute is set forth in full in an earlier 
case, Pitt vs. Berkshire Life Insurance 
Company, 100 Mass. 500. It expressily 
provides “no policy of insurance on life, 
hereafter issued by any company,’ etc. 
Thus it is apparent by reference to the 
statute that the Shaw policy was of a 
class expressly excluded under its terms 
and it was not suggested, in the opinion, 
that any constitutional question was in- 
volved. The Kansas Court, in the Light- 
ner case, cited the Shaw case as its rea- 
son for the statement that the Kansas 
law, if applied to pre-existing contracts, 
would be in violation of constitutional 
provisions forbidding impairment of obli- 
gation of contracts when such question 
was not in the Shaw case at all, be- 
cause the statutes involved in the Shaw 
case, by its express terms, did not apply 
to pre-existing contracts. 

Following the Lightner case, came the 
case of Priest vs. Bankers Life Associa- 
tion, 16] Pacific 630, decided by the Su- 
preme Court of Kansas, December 9, 
1916. It was this case which so startled 
the life insurance world by reason of 
the statement made by the court that 
notice under the Kansas non-forfeiture 
law could not be effectively given until 
the expiration of the grace period pro- 
vided in the policy. This subject has 
been repeatedly considered by counsel 
and needs no elaboration here. The 
case actually turned, however, on the 
point of retrospectivity discussed in the 
Lightner case. The policy was issued 
before the statue took effect and the 
defendant contended that— 

“Tf the statute were to apply, the 
statute would be void, as impairing the 
obligation of the contract.” 

The court stated its position as fol- 
lows: 

“The conclusion reached in the Light- 
ner case, that the statute makes a rad- 
ical change in the terms of the contract, 
a change materially affecting the rights 
and obligations of the parties, is ad- 
hered to.” 

This conclusion, as has been pointed 
out above, was unnecessary to the deci- 
sion of the Lightner case and was -not 
supported by the Massachusetts case on 
which it was said to be based. The 
plaintiff, to avoid the effect of the con- 
tention that the statue was not retro- 


* spective, alleged that the statute affected 


nothing but remedy. The court consid- 
ered this contention and reached the 
conclusion that the statute, if applied re- 
trospectively, would actually impair the 
obligation of previous contracts and was 
not to be considered as merely affecting 
the remedy. While this may have been 
sound to the extent that it held that 
the law could not affect the obligation 
of previous contracts, the opinion went 
too far, we believe, in asserting that the 
provisions of the statute became an in- 
tegral part of every policy issued there- 
after. 

The Lightner and Priest cases em- 
body all that has been said by the courts 
of Kansas as to the retrospective force 
of the non-forfeiture law of 1913. It 
may be noted, in passing, however, that, 
in two subsequent cases, Reynolds vs. 
Metropolitan Life Insurance Company, 
185° Pacific 1051, and Cunningham vs. 
Globe Life Insurance Company, 189 Pa- 
cific 158, the courts of Kansas announce 
the view that the statute in question 
.“was a part of the policy” (Reynolds 
case), or “is-to be read into the contract” 
(Cunningham case). : 

In the first. place, it must be recognized 
that there are laws which, while in 
force, enter into and become a part of, 
the obligation of amy contract which 
may be made on the subject but they 
are to be distinguished and have repeat- 
edly been distinguished from those laws 
which go no further than to prevent or 
restrict the operation of the contract, as 
distinguished from the obligation of the 


contracting parties. A case on this sub- 
ject, involving a life insurance question, 
is Liebing vs. Mutual Life Insurance 
Company, 191 S.W. 250 (Missouri). The 
question is stated in the opinion as fol- 
lows: 

“The statute (section 7897, R. S. 1899) 
expressly provided, and this court long 
since held (Smith v. Mut. Ben. Life Ins. 
Co., 173 No. 329, 72 S. W. 935), the com- 
pany was not entitled, under that section, 
to deduct from three-fourths of the net 
value ascertained by the statutory rule 
any loans it had made to thé insured on 
the policy, except loans on account of 
part premium payments. That section 
was amended in 1903. It is contended the 
amended section, which authorizes the 
deduction of all loans on the policy, 
which have been made by the company 
to the assured, governs this case. The 
policy was issued in 1901, and the stat- 
"ite became a part of it. The Legisla- 
ture could amend the statute, but could 
not impair the obligation of the contract 
of insurance already issued and in force. 
The case is not affected by the amend- 
ment of the statute in 1903.” 

Here, the legislature had previously 
superimposed on the contract which the 
parties themselves might thereafter 
make, an obligation to wit, the provision 
that the company might deduct from 
three-fourths of the net value of the 
policy, only the amount. of loans on ac- 
count of premium payments—not all 
loans. The law did not seek to prevent 
or restrict the operation of the contract, 
as in the case of a law which prevents 
or restricts its forfeiture according to 
its terms. 

Cases to the same effect along other 
than insurance lines are many. In the 
United States Supreme Court we find 
the leading cases of Bronson v. Kinzie, 
1 How. 311 and MacCracken y. Hay- 
ward, 2 How. 606. 

In the former it was held that ‘a stat- 
ute extending for twelve months, the 
right of a mortgagor to redeem, when no 
such right existed under the previous 
law, would be in violation of the consti- 
tutional provision, because the previous 
law entered into and became one of the 
obligations of the contract. Such law, 
it will be seen, did not seek to restrain 
the operation of the contract as in the 
case of a law forbidding the lapse of a 
life insurance policy, according to its 
terms, but was one of its substantive 
obligations. 

So also in the MacCracken case, the 
law which became a part of the obliga- 
tions of the contract and which, it was 
held could not be constitutionally af- 
fected by subsequent legislation in its 
relation to previous contracts, was one 
which forbade the sale of property under 
execution unless it should bring two- 
thirds of its appraised valuation. 

These cases and the multitude of other 
cases along the same line are, it is sub- 
mitted, readily distinguishable from the 
situation involved in the Kansas statute, 
in that the latter in no wise affected 
the obligation undertaken by the parties 
themselves, but merely restrained its op- 
eration. 


Reviewing Other Cases 


Let us’ now review such decisions as 
there are on this subject in the light of 
the distinction suggested. The leading 
case may be said to be Rosenplanter vs. 
Provident Savings Life, 96 Federal 721, 
decided by the United States Circuit 
Court of Appeals, Sixth Circuit, in 1899. 
This case related to the amendment to 
the New York Notice Law, as provided 
in the general revision of the New York 
Insurance Laws of 1892. The policy had 
been issued in 1899 and was construed 
by the court to be a “term insurance 
contract for one year.” The Act of 1892, 
by express terms, excepted “term insur- 
ance contracts for one year or less.” 
The earlier statute of 1877 which re- 
quired notice as a prerequisite to for- 
feiture had not excepted term insurance 
policies. The Act of 1892, by the way, 
expressly repealed the Act of 1877, just 
as the 1925 Kansas Notice Law express- 
ly repeals the preceding law. In the 
Rosenplanter case, the last premium was 
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paid April 1st, 1891 and the insured died 
September 5th, 1894. Some notice had 
been. given, but the court held that it 
was insufficient, and the decision finally 
turned on the question whether any no- 
tice was necessary in the case of a term 
policy. The plaintiff contended that the 
act of 1877 which applied to term pol- 
icies, was controlling and that, no valid 
notice having been given, the policy was 
not forfeited. The court held that the 
contract which the parties themselves 
made, that is, the policy actually issued, 
had provided that failure to renew it ac- 
cording to its conditions would put an 
end to the policy “without more ado.” 
The Act of 1877 had stepped in, however, 
and forbade forfeiture without a notice. 
The court said: 

“The subsequent repeal of this statute 
does not impair the obligation of the 
contract with respect to premiums which 
mature thereafter. The repeal simply 
permits the contract into which the par- 
ties had entered, to be enforced accord- 
ing to its own terms and conditions.” 

The court cites several cases to the 

proposition that— 
“laws repealing laws which prevent the 
operation of contracts otherwise within 
the competency of the parties and per- 
mit their enforcement according to their 
terms, have never been regarded as laws 
impairing the obligation of contracts, or 
as an impairment of vested rights.” 

In Thomas vs. Carter, 110 N. Y. 23, 
the New York Notice Law which, by 
its terms, forbade forfeiture without no- 
tice, of any policy “thereafter issued or 
renewed” was held to apply to policies 
previously issued, the renewal premiums 
on which were paid after the effective 
date of the law. While it may be as- 
sumed that this statute was, by its terms, 
expressly retrospective as to old policies 
“renewed,” it is somewhat significant 
that the constitutional question does not 
seem to have been discussed. 

The Federal Court again considered 
the question in MacDougald vs. New 
York Life Insurance Company. 146 
Federal 674. In this case, the policy was 
held to date from June 30th, 1895 and 
the premium for June 30th, 1897 was not 
paid. The policy was cancelled by the 
company for default in premium on July 
14th, 1898. No notice of premium was 
sent. The plaintiff claimed that the Act 
of 1892, which forbade forfeiture without 
notice of premium, applied. The defend- 
ant claimed that the amendment of 1897, 
which took effect April 8th, 1897, and, 
therefore, before the date of cancellation, 
should apply. The Act of 1897 per- 
mitted forfeiture after one year even 
though no notice had been given. The 
court held that the Act of 1897 applied 
and that the company properly can- 
celled the policy, under its terms, not- 
withstanding the failure to give a notice 
which was required as a prerequisite 
under the statute in force when the 
policy was issued, but which was not 
required by the statute in force when the 
default occurred. The court quoted with 
approval, the following language from 


eo LIFE vs. HILL, 193 U. S. 
“The courts have always set their 
faces against an insurance company 
which, having received its premiums, 
has sought by technical defenses, to 
avoid payment, and in like manner 
should they set their faces against an 
effort to exact payment from an insur- 
ance company when the premiums have 
deliberately been left upaid.” 

In HATHWAY vs. MUTUAL LIFE 
INS. CO. 99 Fed. 534, the United States 
District Court in the State of Washing- 
ton also construed the amendment to 
the notice law of New York, as enacted 
in 1897, under which policies might be 


lapsed after one year, notwithstanding 
failure to give notice. The policy was 
issued: January 26th, 1892, and no pre- 
mium after the first was ever paid. No 
notice of forfeiture was.ever given. The 
insured died some time after the enact- 
ment of the Act of 1897. The plaintiff 
contended that the policy was still in 
force because no notice had ever been 
given as required by the Act of 1877 
and the codification of 1892. The de- 
fendant contended that, after the passage 
of the Act of 1897, no notice was re- 
quired in this case, because more than 
one year had elapsed since the default 
in premium. The court held in favor of 
the plaintiff, because the Act of 1892 con- 
tained a saving clause so that the rights 
of the parties continued as prescribed by 
the Act of 1877—requiring notice before 
forfeiture, and held that neither the Act 
of 1892 nor the Act of 1897 applied, be- 
cause of their express terms making 
them applicable only to policies “issued 
or renewed” after their effective date. 

It is to be noted, however, that the 
court referred to the Rosenplanter case 
as follows: 

“T feel entirely free to concur in the 
opinions in the latter case, and I assent 
to the general proposition that existing 
rights which do not rest upon agree- 
ments of the parties, nor upon any con- 
sideration of value received, but only 
hang upon arbitrary provisions of pater- 


nal statutes, may be set off at any time © 


by act of the legislature which created 
them, without impairing the obligation 
of contracts. But, to cut off existing 
rights, the act must contain explicit 
declarations of its purpose to cut them 
off, or its provisions must necessarily 
cut them, as would be the case where 
the statute upon which they depend is 
repealed without a saving clause.” 

In this connection, it will be observed 
that while the New York Act of 1892 
did contain a saving clause, the Kansas 
Act of 1913 is expressly repealed by the 
Act of 1925, without any saving clause. 
It is true that the Revised Statutes of 
Kansas contain a general provision. for 
statutory construction saving rights 
which have accrued under statutes re- 
pealed, but this statute has been held to 
apply only to rights which have vested, 
not to those which are inchoate at the 
time of repeal. Claypole vs. King, 21 
Kan. 602; Leavenworth Coal Co.: vs. 
Barber, 47 Kan. 29, Wheelock vs. Myers, 
64 Kan. 47. 

There are one or two other cases 
relating to retrospective statutes having 
to do with insurance matters which, 
while they do not relate to non-forfeiture 
laws, are worth noting. 

In ILLINOIS LIFE INS. CO. vs. 
TULLY, 174 Fed. 355, a question arose 
as to the right of the State Treasurer of 
Kansas to continue to hold deposits 
made with him by the Kansas Mutual 
Life, which had been reinsured by the 
Illinois company. Assuming that the 
earlier law might have required such a 
deposit, the court held that the Kansas 
company was relieved of this require- 
ment by an Act of 1903 which expressly 
repealed the earlier law under which, it 
was claimed, the obligation to make the 
deposit was imposed. Here, again, is an 
illustration of a right which does not 
arise from the contract but out of a 
legislative enactment and the court holds 
that such rights as the parties may 
secure by virtue of such an enactment, 
may properly be taken from them by a 
repeal thereof. 

The Supreme Court of the United 
States has several times,—but in cases 
not involving insurance questions—con- 
strued the retrospective effect of statutes 
alleged to have violated the constitutional 
provision against impairing the obliga- 
tion of contracts. In the cases reviewed 
below, the question had- arisen with 
respect to contracts as to which, it was 
claimed, a previously existing statute had 
created a vested right. The court holds, in 
each such case, that the legislature may 
constitutionally amend or repeal a pre- 
vious law prescribing terms as'to the op- 
eration of contracts and give the new law 
a retrospective effect, so long as it does 
nothing which affects the contract which 


the parties themselves undertook to 
make. 

In Satterlee vs. Matthewson, 27 U. S. 
280, decided in 1829, the Supreme Court 
construed the following situation. S and 
M held title to land under a so-called 
Connecticut title. After division of the 
land, S became the tenant of M. S 
later obtained a Pennsylvania title. M 
thereafter brought suit against S_ for 
ejectment. It was held that under: the 
Connecticut title, the relation of landlord 
and tenant could not exist, and there- 
fore, that the tenant might question the 
title of the landlord, notwithstanding the 
general rule. Thereafter, the legislature 
passed a law permitting the relation of 
landlord and tenant under Connecticut 
titles the same as under Pennsylvania 
titles. The court then held that the 
tenant could question the title of the 
landlord.. It was claimed that the act 
permitting the relation of landlord and 
tenant under Connecticut titles could 
not be resorted to to support the applica- 
tion of the rule, in the case of a rela- 
tionship existing before the passage of 
the act, because this would be a viola- 
tion of the constitutional provision 
against laws impairing the obligation of 
a contract. The Supreme Court held 
that the statute did not impair the ob- 
ligation of any contract but merely 
declared the previous landlord and ten- 
ant contract to be valid. In other words, 
the legislature was held to have properly 
declared the contract which the parties 
made between themselves to be valid, 
notwithstanding its previous invalidity 
which arose solely out of a law of the 
state. 

In Wilson vs. Standefer, 184 U. S.-399, 
decided in 1901, the Supreme Court con- 
sidered the effect of a Texas statute re- 
lating to forfeiture of lands bought from 
the state. A statute of 1879 had provided 
that where lands were bought from the 
state, the title to such lands on the part 
of the purchaser could not ‘be forfeited 
without a judicial proceeding. A later 
statute in 1897 authorized forfeiture in 
such cases without any proceeding, but 
provided that at any time within~ six 
months after forfeiture, the purchaser 
might institute a suit to establish the fact 
of payment, which fact, by the way, was 
the sole défense which he might estab- 
lish under the earlier statute. The court 
held that the earlier statute did not con- 
stitute a contract right in the purchaser 
to have his title forfeited only by judicial 
proceeding and that, therefore, the sub- 
sequent statute permitting forfeiture 
without judicial proceeding was not an 
impairment of the obligation of his con- 
tract. The court said: 

“Tt could only be held that the right 
of rescission for default of the purchaser 
did not exist by holding that the con- 
tract provided that it should not exist, 
or that it should be exercised in’a par- 
ticular manner. But the contract em- 
braces no such provision. There is no 
undertaking ‘on the part of the state with 
the purchaser that the remedy prescribed 
in this statute, and no other, shall be 
pursued, unless it is to be implied from 
the mere presence of the provision in 
the statute, and we think it well settled 
that no such implication arises. In. the 
proposition often stated in the decisions 
that parties contract with reference to 
existing laws, and that such laws become 
a part of the contract, the reference is 
to those laws which determine and fix 
the obligation of the contract, the core- 
lative rights and duties springing from 
it, and not to laws of mere procedure 
prescribing remedies. With reference to 
these, there is ordinarily no obligation 


arising, but the contract is made in con- - 


templation of the power of the legisla- 
ture to change them. Of course, all 
remedy cannot be taken away, nor can 
the existing remedy be so altered as to 
take away or impair any of the rights 
given by the contract as interpreted by 
existing law. It is also true that a 
specific remedy, provided by the contract 
itself, cannot be changed by legislation, 
because it constitutes a part of the con- 
tract. International Bldg. & L. Asso. vs. 
Hardy, 86 Tex: 610, 24 L. R. A. 284, 26 
S. W. 497. But none of these limitations 


on legislative power are applicable to 
this legislation. The act of 1897 simply 
enforces a right which existed in the 
state from the formation of the contract, 
It takes away no right of the purchaser 
unless it can be said that he had the 
right to demand that the particular 
remedy provided by the act of 187 
should be followed. This could only be 
true if the contract made that remedy 
exclusively applicable, which was not the 
case.” 

The case of Waggoner vs. Flack, 198 
U. W. 595, is to the same effect, involving 
the same statutes. In the latter case, the 
court said: 

“We cannot see any difference in prin. 
ciple between a case where an act was 
in existence when a contract was made, 
providing a certain remedy for a viola- 
tion of the contract, and then, after the 
contract is entered into, the legislature 
passes another act, giving an altogether 
different remedy, as in Wilson ys, 
Standefer, 184 U. S. 399, 46 L. ed. 612, 
22 Sup. Ct. Rep. 384, and a case where 
an act which denied the remedy of for- 
feiture when the contract was made, was 
repealed by a subsequent enactment 
which provided a forfeiture as a remedy, 
In both cases there is a plain alteration 
of remedy, while in neither is there any 
contract springing from the passage of 
the first act that no other remedy more 
effective should be given as against one 
who purchased land during the existence 
of the statute. The right to rescind the 
contract on the part of the state, upon 
the failure of the purchaser to pay as he 
had agreed, resided -in the state at com- 
mon law, as the supreme court of Texas 
was held.” 

In Connecticut Mutual Life vs. Cush- 
man, 108 U. S. 51, decided in 1882, there 
was involved an Illinois statute. Under 
the previous law, where a mortgage was 
foreclosed, the purchaser was entitled, in 
case of redemption, to receive interest 
upon his bid at the rate of 10%. The 
statute of 1879 changed this rate to 8%. 
The mortgage in question had been given 
before the statute of 1879, but the sale 
under decree of foreclosure occurred 
after the date of that statute. It was 
held that the reduction in the rate of 
interest did not impair the obligation of 
the contract between the mortgager and 
the mortgagee because the new statute 
did not diminish the duty of the mort- 
gager to pay what he had agreed to pay 
or shorten the period of payment or 
affect any remedy which the mortgagee 
had, by existing law, for the enforcement 
of his contract. The court said: 

“The laws with reference to which the 
parties must. be assumed to have con- 
tracted, when the mortgage was executed, 
were those which in their direct or 
necessary legal operation controlled or 
affected the obligations of such contract.” 

In Ewell vs. Daggs, 108 U. S. 143, 
decided in 1883, it appeared that a loan 
had been made, the interest on which 
was in excess of the statutory rate. After 
this loan was made and before it was 
paid the constitution of the State of 
Texas was amended so as to repeal all 
existing usury laws. The court held that 
the repeal of such laws operates retro- 
spectively so as to cut off the defense 
for the future, even in actions upon 
oe previously made. The court 
said: 

“The-right which the curative or re- 
pealing Act takes away in such a case 
is the right in the party to avoid his 
contract, a naked legal right which it is 
usually unjust to insist upon, and which 
no constitutional provision was ever 
designed to protect.” 

In Gross vs. United States Mortgage 
Co., 108 U. S. 477, decided in 1882, it 


appeared that a mortgage loan had been | 


made by a foreign corporation at a time 


when the laws of Illinois prohibited 
such corporation from taking mortgages — 


upon real property in that state, and it 
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was contended that no title passed by — 


virtue of such mortgage. 


The previous — 


law. was subsequently amended, before — 
-foreclosure of this mortgage, so as to 
permit any foreign corporation to invest 
money in the state. The court hel: that 
(Continued on page 18) 
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Problems Faced by 
Young Companies 

DEFERRED PAYMENTS CHANGE 

Ernest M. Blehl, Actuary, Philadelphia 


Life, Discusses Problems of Selec- 
tion Standards and Others 








Nearly three-fourths of present exist- 
ing life companies have come into being 
since the year 1900, thus constituting a 
movernent comparable to the extraor- 
dinary spread of welfare associations 
during the same period, said Ernest M. 
Bleh!l, actuary of the Philadelphia Life, 
in speaking on the problems facing new 
companies, before the American Life 
Convention. There are many young 
companies, therefore, and their prob- 
lems are new, manifold and changing. 


Problem of Determining Selection 
Standards 


In order to maintain satisfactory mor- 
tality, risks must, of course, be care- 
fully selected. Selection is.an art, dif- 
ficult of attainment, correct when relat- 
ing to large numbers, but failing some- 
times in individual application. The- 
oretically every one is insurable on some 
basis; and in practice the proportion 
actually accepted is constantly increas- 
ing. 
tn the early days of insurance, the 
applicant merely presented himself at 
the office of the company and was in- 
terviewed by its officers, none of whom 
were necessarily medical, and from the 
findings then and there obtained, in- 
surance was issued or declined. 

The requirement of medical examina- 
tions formed the next step in the evolu- 
tion (if that word is not forbidden in 
this part of the country) of selection 
standards, the blank containing, however, 
only a few brief questions. 

But the methods. and standards - of 
selection have been; and are constant- 
ly changing. From these simple begin- 
nings there have developed the pres- 
ent medical departments of insurance 
companies with their well organized of- 
fice and field forces. These depart- 
ments have made hundreds of investi- 
gations relating to millions of insurance 
years and have accumulated a great 
quantity and variety of information bear- 
ing on the subject of mortality experi- 
enced under different conditions. So 
that now in passing upon a risk, the 
underwriter gives consideration to the 
following sources of information: Ap- 
lication, Declarations made to the 
medical examiner, Medical examiner’s 
report, Inspector’s report, Agent’s re- 
port, Medical impairment records, 
Mortality statistical records. 

In handling this data, it is observed 
that the mortality experienced will be 
affected by the following elements re- 
lating to each applicant: Age, Sex, Race, 
Marital condition, Family history, Per- 
sonal history, Physical condition, Habits, 
Occupation, Habitat, Moral hazard, 
Amount of insurance desired, Plan of 
insurance. 

Numerical rating. In order to handle 
the information scientifically, the sys- 
tem of numerical rating has been devel- 
oped, in which the appraisal of mortal- 
ity classification of an applicant is start- 
ed with the figure 100, and is then mod- 
ified by plus and minus mortality. quan- 
tities indicated by the available statis- 
tical records bearing on the elements 
above referred to in the case under con- 
sideration. If the plus quantities reach 
a certain amount, the policy will be 
given an appropriate. extra. rating, or 
may be rejected, in accordance with the 
Standards of selection which have been 
established. In this manner numerical 
rating is applied to every application en- 
tering the office of. many. companies; 
and all offices utilize the idea to some 
extent, consciously or not, in estimat- 
ing the hazards of a risk. For sub- 


standard business, numerical rating is a 
practical necessity. 

The results attained have been. emi- 
nently satisfactory to the companies, 
if not always to the agents. In the 
selection exercised in connection with an 
application of a borderline risk, hardly 
any better method than numerical can 
be conceived. 

That this manner of exercising selec- 
tion is safe and sound is evidenced by 
the fact that, by modifying the stand- 
ard of selection, the actual mortality 
of a company may. be lowered or per- 
mitted to increase within well defined 
limits. 

The last word has, however, by no 
means been said, and the statistics and 
deductions therefrom are susceptible of 
further extension and improvement. 

Moreover, the non-conformist is 
abroad and breaking away from the 
established practices, as may be shown 
by several examples: 

Case I. A company evolved the plan 
of insuring a risk under condition that 
no benefit was payable if death occurred 
within the first three policy years, but 
thereafter the policy became in full ben- 
efit. Here, the applicant himself ex- 
ercised selection in favor of the com- 
pany, as he would not apply for insur- 
ance if. apprehensive of early demise. 
The mortality on this business was found 
to be favorable, but the plan was not 
very popular. 

Case II. In the last decade group in- 
surance has been written in consider- 
able volume. There is nothing new in 
one policy being issued to cover sev- 
eral lives, for policy No. 268 of a cer- 
tain company, issued in the early years 
of insurance, covered the lives of one 
white man and ten slaves; but this was 
hardly group insurance as now known. 

Group insurance is issued under a 
single policy to all persons, not less 
than a specified number, in the em- 
ploy of one concern. Usually medical 
examinations are waived entirely; but, 
strange to say, notwithstanding this 
omission, most efficient selection is ex- 
ercised. In fact, group mortality ex- 
perience does not differ greatly from 
that of risks individually selected. In 
considering group applications, a com- 
prehensive survey of the situation is 
made, attention being given to the group 
as distinguished from the individual, the 
nature of the occupations involved, the 
general type of employees, their habi- 
tat, manner of living, and so on. The 
proportion of the premium which the 
employer will pay is noted particular- 
ly, as it has been shown that, in groups 
where the employer paid the entire 
premium, the actual mortality experi- 
enced was far more favorable than 
where none was paid by the employer. 

As experience has ripened, the stand- 
ards at first adopted have been progres- 
sively lowered without increasing the 
mortality, so that now it is not required 
that all the employees of a concern shall 
be included .in a group; also the min- 
imum number of individuals required to 
constitute a group has been greatly re- 
duced. 

Case III. Certain English companies 
developed the plan of accepting indi- 
vidual applicants without medical ex- 
amination. When transplanted to Amer- 
ica, the method appealed first to com- 
panies in Canada, where, during war 
time particularly, examiners were dif- 
ficult to obtain, even though large fees 
were paid. These companies were deal- 
ing with a~homogeneous population, in 
which mortality rates were exceedingly 
favorable; and in localities where in- 
surance laws were interpreted more 
strictly than in the United States. The 
innovation met with gratifying results 
from its inception, and one company 
now- reports: that on non-medically ex- 
amined risks its mortality is consistent- 
ly better than that experienced: on ex- 
amined risks. Now.many companies in 
Canada and the United States. have fol- 
lowed suit and the volume of .non-med- 
ical insurance is growing rapidly. 

While medical. examinations, hereto- 
fore. thought to. be. indispensible, have 
been eliminated in these cases, by way 


of: compensation, additional stress has 
been laid upon other sources of infor- 
mation and conditions have been im- 
posed. The agent obtains responses to 
the questions formerly asked by the 
medical. examiner and in some com- 
panies the applications have been ex- 
tended; inspections are given greater 
weight than heretofore; the amount of 
ins(rance is limited; and the limits of 
age are restricted. Above all, the char- 
acter of the agent presenting the appli- 
cation is taken into consideration, and 
his reliability has as much effect on the 
mortality of the business he produces 
as any other element which enters the 
appraisal of the risks. It is generally 
required that all business within the 
limits set shall be submitted on non- 
medical basis. 

Judging by results achieved, non- 
medical underwriting is as effective as 
ii full medical examination has been 
made. The-facts freely given are as 
accurate as those elicited by the paid 
examiner, who, with methods neces- 
sarily inquisitorial, tempts one to a 
matching of wits; and herein may lie 
psychological justification for the elimi- 
nation of medical examinations. 

Case IV. The avoidance of medical 
examinations is also a characteristic of 
the recent method of writing insurance 
known as the budget, payroll or salary 
deduction plan. ! 

The cases which have been cited show 
the tendency in the changes being made 
in the standards of selection and indi- 
cate the important developments with 
which new companies have to deal. 

As insurance is being written with 
elimination and modification of old 
methods and amplification and substi- 
tution.of new methods, it is highly im- 
portant that an open state of mind be 
maintained as to what constitutes effec- 
tive selection. It certainly is clear that 
in many cases the consideration of risks 
with the ordinary medical viewpoint pre- 
dominant is not the only index of in- 
surability, and frequently it may not 
even be the safest course. 

And what of the future? Are these 
changes signs which point to the uni- 
versality of insurance, when, under con- 
stantly increasing governmental control, 
all persons will be insured, regardless 
of physical condition? 


Problem of So-called Trust Agreement 


‘Lhe extent to which insurance com- 
panies have heretofore paid their obli- 
vations by deferred settlements has 
usually -been limited. The sum due un- 
der a policy: (1) has been permitted to 
remain with the company at a guaran- 
teed rate of interest during the continu- 
ation of 1 fixed status, at the termina- 
tion of which i. is paid to a designated 
beneficiary; (2) has been paid in instal- 
ments for a fixed period; (3) has been 
paid in instalments over a period cer- 
tain and thereafter as log as the pavee 
survives. The payee has usually been 
a single individual. In deviation from 
these deferred settlement options was 
desired, the insured was advised to pro- 
vide for them by will, or to make the 
proceeds payable to a trustee to dis- 
pose of under special mstructions. 

A trustee can handle any kind of as- 
sets which comes into his possession— 
cash, securities or goods—as long as he 
conforms to the conditions of the trust, 
the laws of the state and the sanction 
of the court. But unless special condi- 
tioms exist, investments must be made 
in designated securities, generally speci- 
fied by law. Each individual trust must 
be segregated. The trustee is not re- 
sponsible for depreciation in principal, 
nor for loss of interest, provided the 
funds are legally invested; and con- 
sequently the fund may fluctuate both 
in principal and interest. For the ser- 
vices performed: by: the trustee, admin- 
istration fees are charged. 

With an insurance company, however, 
the funds are limited to cash proceeds 
of matured policies. Such funds are 
not required to be segregated, but may 
be included in the general investments 
of the company. The payee is insured 
against loss of principal. He is guar- 


anteed a minimum rate of interest, and 
generally additional interest is paid. 
There are no administration charges. 

These constitute the principal differ- 
ences in the handling of funds by a 
trustee and in the making of deferred 
payments by an insurance company, and 
it appears life companies in some aspects 
offer certain distinct advantages. 

Lately, for several reasons, the ac- 
tivities of insurance companies in this. 
direction have been greatly extended, so 
that now increasingly complicated agree- 
ments are being assumed, giving rise 
to new and intricate problems. 

To assist in the preparation of de- 
ferred settlement agreements certain de- 
vices are used. Standard clauses, ap- 
propriately .numbered, are established, 
and when a specific case arises, a mosaic 
is made by selecting the proper clauses, 
leaving only one or two which may need 
special attention. Care should be taken 
that the agreement is technically cor- 
rect, and also that it reflects the real 
wishes of those insured, who may not 
understand the intricate ramifications of 
what seems to him to be a simple re- 
quest. 

The agreement may be endorsed on 
the policy, but more often it is made 
a separate paper, executed both by in- 
sured and company. 

Not only must the general rules of 
legal practice be followed, but frequent- 
iy local legal requirements demand spe- 
cial attention. Care should be taken 
that the clauses do not permit the ex- 
ercise of discretion by the insurance 
company of the manner in which the 
proceeds are to be dispensed. 

Some companies report that the num- 
ber of deferred settlement agreements 
made within the last year is greater 
than for the preceding five years. 

Here aré some comparatively simple 
actual cases recently noted: 

(a) Instalments shall be paid over a 
fixed period to several beneficiaries, or 
to their issue surviving at their death. 

(b) The net sum shall be held at in- 
terest, and payments made from same 
to surviving sons as they attain ages 
forty and forty-five, one-half share on 
each occasion, and in like manner to 
surviving daughters as they attain ages 
lilty and fifty-five. 

(c) The payment of instalments to 
a widow over a fixed period and there- 
after as long as she survives, the fixed 
payments, however, to revert to a sur- 
viving son or his issue, if the widow 
dies or remarries. 

Strictly speaking, these funds are not 
trusts, but are merely deferred settle- 
ments; insurance companies are not 
bound by the fundamental conditions 
under which trustees perform their 
functions. 


Office Record Problem 


With the growth of a company a time 
is soon reached when the keeping of 
records is found in many respects to be 
more cheaply, accurately and expedi- 
tiously handled by machinery than by 
hand. 

Tabulating machines, for example, may 
be utilized in handling the following rec- 
ords: 

Policy valuation cards, from which 
may also be obtained policy exhibit de- 
tails; classifications of insurance in 
force; new business and cancelations by 
plan, age and year of issue; the cost 
of mortality, and net premiums. 

Mortality cards, from which all kinds 
of mortality and statistical records may 
be obtained. 

Lapse, persistency and agency records. 

Double indemnity and total disability 
valuation and statistical records. 

Policy loans data. 

Real estate mortgages data. 

Due and deferred premiums. 

Payments and accumulations of policy 
dividends. 

Insurance by states. 

Due and accrued interest. 

Death claims. 

Reinsurance. 

Pay checks. 

Some of these systems may be used 

(Continued on page 18) 
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the previous mortgage was validated by 
the Act of 1875 which was not a statute 
impairing the obligation of this contract. 
“Tt rather enables the parties to enforce 
the contract which they intended to 
make. It is, in fact, a legislative declara- 
tion that the mortgager shall not, in a 
suit to enforce the lien given by the 
mortgage, shield himself behind any 
statutory prohibition or public policy 
which prevented the mortgagee, at the 
date of the mortgage, from taking the 
title which was intended to be passed as 
security for the mortgage debt.” 

Henley vs. Myers, 215 U. S. 373, de- 
cided in 1909, involved the retrospective 
effect of a statute of Kansas which re- 
quired that a transfer of stock of a 
corporation, in order to be valid, must 
be accompanied by a statement of such 
transfer filed with the Secretary of State. 
The stock in the case in question, had 
been purchased before the date of this 
statute but was transferred after such 
date without filing the requisite state- 
ment with the Secretary of State. It 
was claimed that the transfer was not 
legal and the court so held, notwithstand- 
ing that the transfer was legal according 
to the law in force at the time the stock 
was purchased. 

To the same effect are the following 
cases in various state courts. 

Farr vs. Brigham, 15 Vt. 557. A law 
of 1837 had repealed a previous law per- 
mitting equitable defences to a promis- 
sory note. The note was given before 
the repeal was passed but offset did not 
occur until afterward. The court held 
that such defences depend on the law in 
force at the time they accrue—and not 
at the time the contract was executed. 

Smoot vs. Peoples Perpetual Loan 
Assn., 29 S. E. (Va.) 741. A Building 
and Loan Assn. organized through the 
corporation court made loans at a 
usurious rate. Later, in 1896, the statute 
specifically provided that a charter 
granted by the corporation court should 
be valid and that all contracts previously 
made thereunder should be valid. It 
was held that the Legislature might 
properly bind the parties to the contract 
they attempted to enter into, which was 
invalid only because of some ingredient 
“ the contract which was forbidden by 
aw. 

Iowa Sav. & Loan Assn. vs. Heidt, 43 
L. R. A. (Iowa) 689. A statute exempt- 
ing a Building and Loan Assn. from the 
operation of the usury law, was held 
constitutional even as to contracts made 
before its passage. 

An interesting case on the subject of 
the inviolability of rights arising under 
a previous statute, is Huff vs. Cook, 44 
Iowa 639. A woman was elected Super- 
intendent of Schools. The trial court, in 
a test suit, held that she was ineligible 
on account of her sex. After this judg- 
ment the Legislature passed an act that 
no person previously elected to office 
should be disqualified on account of sex. 
It was held that, defendant being eligible 
when final judgment was pronounced, she 
should succeed. 


Conclusions 


The conclusion to be reached from the 
foregoing decisions seems quite irre- 
sistible. In case after case the courts 
have continued to hold that where a 
law operates to prevent the operation 
of a contract according to its own terms 
—upon which the parties have intended 
to agree—that it is entirely within the 
province of the Legislature, and not at 
all unconstitutional, to repeal such prev- 
ious law and wipe out the rights, which 
one of the parties may otherwise have 
had, to prevent the enforcement of the 
contract according to its terms. 

The Kansas courts have already so 
held as witness Wheelock vs. Myers 
(supra). With respect to the 1925 notice 
law, they may well be expected to hold 
that contracts issued during the effective 
period of the 1913 laws are subject to 
forfeiture according to their terms 
and according to the procedure speci- 
fied in the 1925 law. Any suggestion 


to the contrary must be predicated 
on the inaccurate expression in the 
Lightner case and the Priest case, 
that the 1913 statute became a part of 
every contract thereafter issued, and, 
further, that the statutory requirement 
became one of the “obligations” of the 
contract, although not, in fact, under- 
taken by the parties in the contract which 
they made. It may still be—and must be, 
we think—that even if the notice law of 
1913 became a part of the contracts there- 
after issued—according to the expression 
in the Lightner and Priest cases—never- 
theless, it was not a part of the “obliga- 
tion” of such contracts, that is, some- 
thing which the parties themselves had 
undertaken. Their undertaking was, on 
the contrary, with respect to forfeitures, 
the- undertaking of their respective 
policies, none of which, we shall assume, 
was in the language of the Kansas Act 
of 1913. Hence, it seems that the 
Lightner and Priest cases should not 
militate against a ruling that the 1925 
notice law of Kansas leaves the contracts 
executed in that state during the period 
of the 1913 law, to be enforced accord- 
ing to their terms—supplemented by the 
requirements of the 1925 law—and en- 
tirely divorced from further resort to the 
1913 Act. 

So much for the Kansas statute which 
really occasioned the examination of the 
law which resulted in this paper. The 
conclusions which are to be drawn from 
this examination need not, however, 
be confined to the Kansas statute nor to 
non-forfeiture laws in particular. It 
seems fairly clear that, as to any con- 
tract, whether of life insurance or other- 
wise, if the Legislature has enacted a 
law which restricts, in some way, the 
operation of the contract as the parties 
intended it to operate, such law may be 
repealed and the contract left to operate 
according to its own terms, with or 
without the imposition of new require- 
ments in the repealing statute, and free 
from any successful charge of uncon- 
stitutionality as being in violation of the 
provision forbidding a statute whch im- 
pairs the obligation of a contract. 


W. R. King 
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the prior date placed on the policy at 
the applicant’s request. The policy con- 
tained the standard provisions for rein- 
statement within three years “upon ev- 
idence of insurability satisfactory to the 
company.” The Supreme Court of Nova 
Scotia holds that representations in an 
application for reinstatement are war- 
ranties; also that proof of fraud on the 
part of the insured is unnecessary, as the 
company’s defense is in the nature of a 
rescission rather than for damages for 
deceit. The court also holds that the 
clause in the policy relating to repre- 
sentations in the absence of fraud is in- 
applicable to an application for rein- 
statement, which is a new and indepen- 
dent contract. Statutory provisions re- 
quiring applications to be attached to 
policies are for the same reason inap- 
plicable to applications for reinstatement. 
The opinion is an excellent one on the 
subject of reinstatement. The Nova 
Scotia Court says: “The policy had 
lapsed and the parties were in treaty to 
enter into what must be regarded as a 
new contract—a contract of reinstate- 
ment—and the defendant company was 
under no obligation to enter into a new 
contract except ‘upon evidence of in- 
surability satisfactory to the company.’ 
The company was willing to accept as 
evidence of insurability the applicant’s 
truthful answers to the questions sub- 
mitted, which are offered as an induce- 
ment to the company to complete the new 
contract of reinstatement of the old, and 
the statements and answers are declared 
to be material. Surely this language can 
only mean that the truth of the answers 
goes to the very basis of the proposed 
reinstatement. It is not essential (as is 
pointed out in Leake on Contracts, 5th 
Ed. at P. 263) that the word ‘warrant,’ 
or any other particular expression, 
should be used in order to make a war- 





ranty, provided it appears to have been 
so intended. The applicant was bound 
to the company to disclose truthfully the 
information, declared to be material, and 
declared also to be an inducement to the 
company to waive the rights, which had 
accrued to it. It was, I think, clearly the 
intention of both parties that the truth 
of the answers formed the basis of the 
contract and became part of it and their 
truth must be regarded as having been 
warranted. The nature of the contract 
demands the construction, and the words 
used cannot reasonably be interpreted 
otherwise.” 

This Nova Scotia decision furnishes 
excellent reasoning and precedent on the 
law relating to reinstatements. 


Oregon 


Agency Contracts—Provision for 
Forfeiture of Claims in Case of 
Engaging in Service of Another 
Company—Suit by Agent for Loss 
of Profits Not Maintainable 


Wallace vs. American Life Ins. Co. of 
Des Moines, 273 Pac. 974, Supreme Court, 
July 28, 1925. 


To Mr. Fred H. Aldrich of the Amer- 
ican Life of Detroit belongs credit for 
an important decision on the subject of 
agency contracts. 

A provision in an agency contract was 
in effect that if the agent should become 
indebted to the company and thereafter 
should sever his relations and enter into 
the employment of another life insur- 
ance company, he should forfeit all 
claims under his contract. The Supreme 
Court of Oregon holds that the agree- 
ment not to enter into the employment 
of another company, while in debt to the 
defendant company, is a separate, inde- 
pendent covenant. Conceding, but not 
deciding, that the company had broached 
its contract with the agent, the plaintiff 
was not thereby relieved from the per- 
formance of this i t provision 
of the contract, and when he went with 
another company he could not there- 
after sue upon his former employer’s 
breach of contract. This independent 
covenant was entered into voluntarily. 
The company’s breach of contract re- 
sulted in a claim for damages against it, 
the very contingency or claim contem- 
plated by the provision for forfeiture of 
all claims in case of engaging in the 
service of the service of the competing 
company while in debt to the former 
employer. Judgment for the agent for 
over $60,000 was reversed with directions 
to enter judgment in favor of the com- 
pany and against the agent for an in- 
debtedness due the company amounting 
to about $5,000. The decision is sup- 
ported by no less an authority than an 
opinion of Judge Sanborn of the Circuit 
Court of Appeals, 8th Circuit in a case 
very similar in point of facts. 





R. W. Randall 
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loan value of the policies carried by 
their borrowers and themselves, have 
been able to carry on. Insurance has 
been put to the test, and has not been 
found wanting. 

Fortune is a gay will-of-the-wisp, who 
dances just ahead of every young man 
and lures him on upon a thoughtless 
path. His natural impulse is to believe 
in her. Somehow, in some mysterious 
and unknown way, by luck or chance, 
he is going to win Lady Fortune and live 
happy ever after. Alas, Lady Fortune 
is a sad flirt. She will dance with every 
dreamer, but when it comes to uniting 
her lot with his——Oh, No! If the young 
man is wise he will turn from her iri- 
descent fantasies to the demure but 
clever helpmate. Miss Life-Insurance, 
who brings with her as dowry no illusive 
dreams but a definite assurance of com- 
fort and well-being. It has been estim- 
ated that of the 35,000,000 Americans 
who carry life insurance, hardly ninety 
per cent wilf leave any estate outside 
of this saving bulwark. What of the 


others who, through carelessness, have 
not even this assurance? The will-of. 
the-wisp that lured them through the 
morass leaves them or their bereaved 
families on the doorstep of the poor- 
house. The records of the Surrogate 
Courts in New York show that out of 
100 men who die, three leave property 
worth $10,000; fifteen leave from two 
tc ten thousand dollars; eighty-two icaye 
no income, producing property ai all, 
This) means that of every hundred 
widows only eighteen are left in com- 
fortable circumstances, forty-seve. are 
obliged to go to work, no matter what 
their previous condition has been, and 
thirty-five are left in absolute ant, 
helpiess and dependent on charity As 
the Rev. T. DeWitt Talmadge once 
said: “It is a mean thing to go up to 
heaven while your family go to the oor. 
house. When they are out at elbows, 
the. thought of your splendid robe in 
heaven will not keep them warm.’ 


A Lesson In Unselfishness 


The first step in this lesson of un- 
selfishness is the impulse to provide for 
one’s own family, those one loves and 
would desire to care for always, even 
beyond the grave. When this impulse 
is given practical effect, it enables the 
thrifty husband and father to extend 
into the future beyond the term of his 
own life an estate which can educate 
his children or start them in business, 
As it was pointedly said by President 
Thornwell Jacobs of the Oglethorpe 
University, “When you write an insur- 
ance policy, you are fixing it so that a 
father can be a father after he is buried. 
You are fixing it so that a family can 
be held together after its chief is gone. 
You are fixing it so that the living of 
the family’s life and its aspirations for 
the education of its sons and daughters 
shall not be stopped by the rude hand 
of death. You are making it possible 
for a man to live after he is gone.” 

But the lesson does not end there. It 
goes on to include provision for great 
public educational and eleemosynary 
institutions. It shows a way to provide 
for the building of churches, colleges, 
hospitals, and public improvements. And 
it thus extends a man’s power for good 
beyond the term of his own life. It gives 
him a sort of immortality on this earth, 
“The evil that men do,” says Shake- 
speare, “lives after them; the good too 
often is interred with their bones.” But 
Shakespeare wrote that before the days 
of Life Insurance. The beneficient man 
may now feel assured that though his 
bones are interred, the vital part of 
him, the spirit that made him a helper 
of his kind in life, beloved of his fellows, 
will go on functioning indefinitely. He 
may be uncertain about survival in an- 
other world, but he has it in his power 
to ensure remembrance and honor in 
this. The work of his lifetime will not 
be fruitless, nor will the wealth he has 
accumulated by his industry be dis- 
sipated by his heirs, if he avails him- 


self of the services of the Life Insurance | 


companies. These very agencies, which 
have helped him to accumulate wealth, 
will now help him to ape it, and 
see that his beneficient intentions for 
the good of future generations are car- 
ried on in his name. 


E. M. Blehl 


(Continued from page 17) 
with advantage only when the amount 
of insurance in force is large, but others 
can be started with profit at an early 
stage. 





If the installation of a system is too : 
long deferred, its final adoption will be- — 


come costly in time and money. The 
problem, therefore, resolves itself into 


the determination of the time when | 
various systems should be started .and 


old methods discontinued. 
At the inception instead of the prep- 
aration of these records at home of- 


fices, it may be found expedient to use 


the facilities of statistical service organl- 


zations which are equipped with machin- 


ery and. experienced staffs. 
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Limitations Upon Administrative 


In a thoughtful review of the law tm- 
volving limitations upon administrative 
discretion, C. Petrus Peterson, general 
counse! of the Bankers Life of Lincoln, 
Neb., discussed the early developments of 
this subject and then went into its present 
application. A summary of his paper 
follows: 


What impresses the lawyer most in 
this departmental practice is that, in ad- 
dition to hearings conducted to de- 
yelop the facts and arguments as to the 
law applicable, it frequently becomes 
necessary to urge upon the adminis- 
trative agency not only what the law is 
but also what it ought to be, for he 
fnds that the department, commission, 
board, bureau, division, or unit, as the 
case may be, has been vested with so- 
called ‘administrative discretion.” This 
increasing tendency of legislatures to 
enact a mere skeleton, leaving the de- 
tails actually governing human conduct 
to be fixed by administrative regulation, 
and the tendency of common speech to 
refer to administrative decisions as law, 
is of real significance. If an executive 
officer becomes lawmaker, prosecuting 
attorney, and judge all at the same time, 
some of us have difficulty in recogniz- 
ing the agency as American. 

The protection of individuals from the 
exercise of unrestricted power is an 
essential attribute of a free government. 
While during recent years there has 
been a rapid development in the field 
of administrative law and a rapid in- 
crease in the number of administrative 
boards and commissions, the principle 
of restricted administrative authority 
has thus far generally been maintainea 
in judicial decision... This is another 
way of saying that the courts have gen- 
erally prevented an abdication of au- 
thority by the legislature in favor ot 
the executive department and required 
that legislation must emanate from the 
legislative agencies of government in 
such form as to enjoin upon the ad- 
ministrative agency a certain course o! 
procedure and certain rules of decision. 

Administrative power mst be a de- 
fined and regulated power. Unless it 
is defined and regulated, government 
ceases to be a government of law and 
becomes a government of men. There 
inheres in the American concept of gov- 
emmment a fundamental requirement of 
division of power between the three 
branches of government. The legislative 
power can no more be abdicated than the 
judicial power can be abdicated. This re- 
= hi certain limitations upon adminis- 

ative discretion, and it is my purpose to 
state some of the limitations upon 
administrative discretion as announced in 
judicial decisions. 

Institutions of government have a 
tendency to simulate successful agencies 
employed in private life. Accordingly 
we find that the efficient corporation 
often serves as a model for the building 
of governmental structures. The in- 
evitable tendency on the part of boards 
of directors of corporations to vest com- 
plete authority in executive offices is 
reflected in a similar tendency on the 
part of législatures to vest undefined 
and unregulated authority in adminis- 
trative agencies. Becatse, in a majority 
of cases, this delegated authority is ex- 
ercised with prudence and sound dis- 
cretion only a limited amount of objec- 
tion is made, It is a popular phrase to 
say that government should be efficient 
in the same degree that private business 
is efficient; but popular government, in 
the nature of things, cannot be fully 
efficient. The only fully efficient gov- 
ernment is that of absolute despotism. 
Rights of individual liberty and indi- 
vidual property cannot be made con- 


Discretion 


sistent with absolute power in govern- 
ment. 

Here, as elsewhere, under our institu- 
tions, the problem is presented finally 
not to the lawyers but to the millions 
of our population who constitute the 
American electorate. In the last analy- 
sis they must and will solve the prob- 
lem. The function of the lawyer is to 
make clear that the problem exists and 
to state it in terms readily understood. 

The constitutional guarantee of equal 
protection of the law has very properly 
been held to include a — of pro- 
tection of equal laws. That is to say, in 
order for a mandate to reach a plane of 
law it must apply equally upon all citi- 
zéns similarly situated. This consti- 
ttites the second limitation and may be 
stated as follows: 

A statute under which an adminis- 
trative officer is enabled to treat equals 
unequally and under which, by reason oi 
the absence of statutory standards, a 
court cannot correct arbitrary action 1s 
unconstitutional and void as vesting un- 
controlled discretion. 

These limitations, so far stated, have 
been recognized with substantial uni- 
formity, whether statutes have been up- 
held or condemned. A more difficult 
task is presented to the courts when 
they come to determine the adequacy of 
statutory standards. It is not an un- 
usual thing to find in statutes a nominal 
standard, which lacks that degree of 
cefiniteness which will suffice to form a 
division line between regulated author- 
ity and uncontrolled discretion. 

f we are to undertake to state the 
third limitation upon legislative author- 
ity we would state it about as folows: 

Standards prescribed must be suffi- 
ciently definite to enable a court of jus- 
tice to determine in a given case whethei 
administrative action is warranted or un- 
warranted. 

It is at this point that the courts ap- 
pear to be vacillating. That absolute 
discretion is at variance with our funda- 
mental law was well stated by the 
United States Supreme Court in Yick 
Wo v. Hopkins. The court in that case 
pointed out the lack of definition in the 
ordinance which was the subject of the 
suit, and the apparent power thereunder 
to discriminate between citizens equally 
situated, and then said: 

“When we consider the nature and 
the theory of our institutions of govern- 
ment, the principles upon which they 
are supposed to rest, and review the his- 
tory of their development, we are con- 
strained to conclude that they do not 
mean to leave room for the play and 
action of purely personal and arbitrary 
power. 

“Sovereignty itself is, of course, not 
subject to law, for it is the author and 
source of law; but in our system, while 
sovereign powers are delegated to the 
agencies of government, sovereignty 
itself remains with the people, by whom 
and for whom all government exists and 
acts. Arid the law is the definition and 
limitation of power. It is, indeed, quite 
true there must always be lodged some- 
where, and in some person or body, the 
authority of final decision; and in many 
cases of mere administration the re- 
sponsibility is purely political, no ap- 
peal lying except to the ultimate tribuna! 
of the public judgment, exercised either 
in the pressure of opinion or by means 
of the suffrage. But the fundamental 
rights to life, liberty, and the pursuit of 
happiness, considered as individual pos- 
sessions, are secured by those maxims 
of constitutional law which are _the 
monuments showing the _ victorious 
progress of the race in securing to men 
the blessings of civilization under the 
reign of just and equal laws, so that, in 
the famous language of the Massachu- 
chusetts Bill of Rights, the governmenit 
of the commonwealth ‘may be a govern- 
ment of laws and not of men. For, the 
very idea that one man may be com- 


pelled to hold his life, or the means of 
living, or any material right essential to 
the enjoyment of life, at the mere will 
of another, seems to be intolerable in any 
country where freedom prevails, as being 
the essence of slavery itself.” 

In State. ex rel. Makris v. Superior 
Court, (Wash.) the court had under con- 
sideration a legislative enactment per- 
mitting a revocation of license to seli 
candy and soft drinks “whenever the 
preservation of the public morality, 
health, peace, or good order shall in his 
(Commisisoner of Public Safety) judg- 
ment render such revocation necessary.” 
The court reviewed at length the au- 
thorities and held the ordinance invalid 
because the general language was in- 
= to furnish a legislative stand- 
ard. 

In Hewitt v. Board of Medical Ex- 
aminers, (Cal.) a statute authorized a 
state board to revoke a certificate of a 
physician who should be found to ad- 
vertise his medical business, and in the 
advertisement use “grossly improbabic 
statements.” The validity of the legisla- 
tive act was challenged on the ground 
that neither the act itself nor any other 
law defines what should be deemed 
“grossly improbable statements”; that 
this left the question entirely to the 
opinion of the persons who might con- 
stitute the board to determine whether a 
given statement is or is not grossly im- 
probable. No definite standard being 
furnished by the law, a_ practitioner 
could not determine in advance what 
statements would be held to be grossly 
improbable. The court held the act 
void. 

An interesting case is found in the 
Hawaiian decisions in Re Tai Kee, 12 
Hawaiian 164. In this case the legisla- 
ture sought to regulate lodging houses 
on a basis of licenses where adminis- 
trative officers deemed the “place suit- 
able and proper.” This was held to vest 
arbitratry powers in administrative offi- 
cers and therefore void. 

There is a tendency in judicial de- 
cision, however, to enlarge the scope of 
administrative discretion. The separa- 
tion of powers into three departments of 
government has its limitations, They 
cannot be kept wholly and entirely sepa- 
rate. The complexity of society in our 
time makes detailed regulation by legis- 
lative enactment very often difficult and 
sometimes impossible. There is emerg- 
ing out of the new condition a recogni- 
tion of what might be termed the “rule 
making power” in administrative agen- 
cies. There is a fundamental difference 
between permitting an administrative 
agency to decide a given case pursuant 
to their conclusions on the case in hand 
and permitting an administrative agency 
to announce fules and_ regulations 
promulgated pursuant ‘to legislative 
authority which, when promulgated, pos- 
sess the requirements of definiteness so 
that they apply to all persons similarly 
situated and furnish standards to which 
an individual citizen may knowingly 
conform. 

Recognition of this rule-making power 
may be found in such cases as Douglas 
v. Noble, 67 Law Ed. 590. A statute 
under consideration vested in an admin- 
istrative agency the power to license 
persons to practice dentistry in the state 
of Washington. The statute was con- 
strued by the state court to vest power 
in the administrative agency to prescribe 
rules and to administer the rules after 
the same had been promulgated, and the 
decision of the state court sustaining the 
validity of this rule-making power was 
confirmed by the Supreme Court of the 
United States. To sustain such legisla- 
tion it would seem necessary, first, that 
the rule-making power be vested by 
legislative enactment, either in express 
terms or by necessary implication, and, 
second, that the rules promulgated be 
definite and of such character that if 


they had been embodied in the original 
legislative act, they would have been 
sustained as valid legislation against at- 
tack under the due process clause, as 
well as other constitutional limitations. 
In other words, the legislature cannot 
delegate, under a rule-making power, 
authority to establish a rule of conduct 
on a basis different from one which 
could be properly established by the 
legislature itself. 

The fourth limitation then might be 
stated as follows: 

Where a statute vests power in ad- 
ministrative officers to prescribe stand- 
ards, the standards must be prescribed 
by general rule applicable to all similarly 
situated and sufficiently definite to en- 
able persons similarly situated to know- 
ingly conform. 

The power to make an administrative 
decision final, without allowing an ap- 
peal to the courts, presents another field 
of inquiry which I do not intend to dis- 
cuss but which may well be the subject 
of another paper by someone else. 

The task of challenging administrative 
authority is never pleasant. Fortunately 
in our special labors as insurance coun- 
sel it is seldom necessary. When, how- 
ever, we take into account the struggles 
of the past to establish the constitu- 
tional barriers against arbitrary power 
in the form of unlimited administrative 
discretion, none of us will shirk the task 
of sustaining the ancient limitations and 
thereby preserve inviolate our heritage 
of orderly government. 


Walter M. Allen 
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State Court is according to State law. 
Union & St. L. R. Co. v. Bombalis 241 
U.S. 288. 

Such in brief are jury trial and the 
right of review of the facts in the Fed- 
eral Courts. In general it may be added 
that where a jury is waived the finding 
of the Court has the same effect upon 
appeal as a verdict of a jury. 

Returning to the State Courts: we 
find no equivalent constitutional pro- 
vision to the Seventh Amendment. The 
right of Jury trial, modified in at least 
twelve states to permit a verdict by nine 
jurors and in some to permit women to 
serve, does not of itself prohibit a re- 
view of the facts by Appelate Courts. 

The Supreme Court of IIlinois in 
Sinopoli v. Chicago Rys, 316 Ill. 618, 
said “The Constitution does not guar- 
ante a review of the judgment by an 
Appellate Court but if a review is pro- 
vided for by law it must be such as 
does not deprive the party of the benefit 
of trial by jury. If in any way author- 
ized by law the verdict is set aside the 
parties must be left to their original 
right to have the facts determined by 
a jury. They have the same rights as 
on the first trial and except by a verdict 
of a jury which is not set aside there 
can be no final determination of facts.” 
This, it is submitted is a sound expo- 
sition of the Constitutional provision. In 
other States any variation from this 
interpretation can only be justified by 
a difference either in the provision of 
the particular constitution itself or in 
the practice existing prior to its adop- 
tion and recognized by it with respect 
to Appellate review of the facts. 

The mere right of review of facts in 
controversy by an Appellate Court is 
generally held not to violate the right of 
Jury trial, where, on reversal a new trial 
is awarded. The right, however, must 
have a constitutional basis for “judgments 
of Constitutional Courts of Common law 
are inherently not reviewable as to the 
facts.” Annotations on this point will 
be found in State v. Knight (N. J.) 19 
ALR 744 and State of Florida ex rel, 
24 ALR 1267 but the Illinois cases there 
cited must be considered as modified 
as above indicated. The Illinois Statute 
construed in the Mirich case supra has 
not been held unconstitutional but has 
been given a construction which permits 
a final judgment of reversal with a find- 
ing of fact where the Trial Court should 

(Continued on page 20) 
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Life Insurance Without Medical Examination 
By Franklin B. Mead 


Secretary and Actuary, Lincoln National Life 


After discussing the early history of 
life insurance practice Mr. Mead continued 
the discussion of the subject as follows: 

Even after medical examinations were 
introduced in London in the early part 
of the century, they were not required 
in the country, but the agent’s report 
was the main document upon which lives 
were selected. An applicant proposed 
in the country and not introduced by 
the agent was required to appear be- 
fore the nearest agent who was paid a 
fee of 10s. 6d. for his report, to which 
great weight was attached. Asa result, 
great care was taken in appointing 
agents. This was in the days before 
the professional agent, that is, the man 
who made his living entirely through 
the life insurance business, and when 
agents were usually attorneys or others 
in special repute. 

More or less detailed forms of exam- 
inations were developed in many of the 
offices, but some of them were quite 
simple. Even today the examination 
blank of the old Equitable of London, 
which has been doing business for one 
hundred and fifty years, is little more 
than a blank piece of paper upon which 
the medical examiner tells what he 
thinks about the risk. 

As late as 1886, six of the British 
companies did not have a form of med- 
ical report. One of these even utilized 
verbal reports only, which the doctor 
made before the officials, who might 
occasionally jot down some memoran- 
dum regarding the risk. In five other 
companies, no report form was supplied 
and no questions were asked, but the 
examiner prepared his own form of re- 
port to suit the individual case.* 

The experience of the New England 
Mutual, which began business in 1844, 
is probably typical as to the practices 
in this country in the forties, when 
many of the companies which are prom- 
inent today were organized. Their first 
appointed “Consulting physician” was in 
1846 and their first “Medical Examiner” 
was not appointed until 1863. Personal 
inspection by the president usually 
answered all the necessary requirements 
of that time. President Stevens, in his 
“Reminiscenses”, states that for a long 
time after he entered the service of the 
company in 1847 “little use was made 
of a Medical Examiner” for “it was 
only when an applicant showed a weak- 
ness of some sort, an impure complexion 
or something to create distrust, that the 
services of an examiner were required; 
and hurdreds upon hundreds of our early 
members, for a period of five years at 
least after our organization, were insured 
simply upon the certificate of a friend, 
who vouched for the applicant as being 
a man of good moral character, and to 
his best knowledge and belief free from 
disease. The applicant underwent the 
personal inspection of the president, and 
in his absence my own; if there was an 
answer, however, to cause distrust, the 
applicant was sent to the office of the 
consulting physician. The questions 
now known in the medical certificates 
of today were not known or even 
dreamed of a half-century ago. This 
was the form in general use; “I have 
examined... .., an applicant for 
life insurance in the New England Mu- 
tual Life Insurance Company, and certi- 
fy him to be in good health, and a good 
insurable life,” or words to that effect. 
There was no printed certificate and the 
examiner was left to word the docu- 
ment as he thought best.” 

Mr. Stevens said, in looking over the 
applications of the first five hundred 
insured lives, the most difficult one to 
solve appeared to be in connection with 
the applicant who made an allusion to 

‘having had a cough in former years 
but not within ten years,” and as a con- 
sequence he was required to produce 
a certificate from his family phvsician. 
As this did not seem to fill the bill, the 
“president was wary” and sent the ap- 
plicant to the Consulting Physician, who 
executed the following statement: 


“From the statements of Mr. Barnes, I 
should not think his cough was likely 
to shorten his life, and I should, there- 
fore, consider the risk a fair one.” Mr. 
Stevens further states that the fore- 
going was “the weakest application” he 
had been able to find in the first five 
hundred selected lives. 

Such was the situation in American 
and Canadian companies prior to the 
introduction of group insurance which 
was the first type of insurance to be 
written by the companies on this con- 
tinent in these later days of complex 
views regarding selection without the 
preliminary of a medical examination. 
Doubtless every one in this room will 
recall the hue and cry in some quarters 
about the safety of even group insur- 
ance without medical examination. The 
first group policy was issued in 1912 and 
since then this type of business has been 
successful and has grown to enormous 
proportions. It has not only done much 
to increase the insurance coverage 
throughout the country, but it has stimu- 
lated additional regular insurance as a 
by-product. Group insurance is now 
recognized as a legitimate and estab- 
lished form of life insurance. 

While it is true that industrial com- 
panies have long been accepting insur- 
ance for small amounts without regular 
medical examinations, still a medical in- 
spection is required and for this and 
other obvious reasons this type of in- 
surance has few of the characteristics 
and presents few of the problems con- 
templated in our present discussion. 


First Non-Medical Practice 


As a reaction against the increasing 
complexity of medical requirements a 


British company in 1890 adopted a 
scheme of insurance without medical ex- 
amination but with so many restrictions 
that the proposition was not at all at- 
tractive. By 1900 a plan was developed 
in Great Britain whereby the only two 
restrictions were a decreased amount of 
insurance during the first two years and 
the policy could not be assigned or other- 
wise dealt with during that time. 
Owing to the difficulties of securing 
examinations in the rural sections of 


Canada and the attempt in 1920 on the © 


part of certain medical associations to 
raise the fee to $10, one of the Canadian 
companies announced that on January 1, 
1921 it would inaugurate the plan of life 
insurance without examination for an 
amount not in excess of $1,000 within 
the limits of ages 20 to 45. During the 
year 1921 five Canadian companies wrote 
more or less insurance without medical 
examination, two of them for over three 
and four million dollars, respectively. 
While life insurance without examina- 
tion may still have its opponents as a 
general proposition, still it may be safely 
asserted that it is now the predominating 
view that this procedure is a proper 
development of the future and a proper 
endeavor to throw off some of the 
shackles of medical examination which 
have fastened themselves to an undue 
extent upon life insurance practices dur- 
ing the last fifty years. or so. The 
pendulum swung too far and we are 
now in the process of adjusting our- 
selves tonew conditions which will prob- 
ably involve an increasing importance 
of the examination and improved tech- 
nique in connection with large or larger 
cases. For instance, to cite an example, 
it is reasonable to suppose that the in- 
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(Continued from page 19) 
have directed a verdict and a reversal 
with order remanding for a new trial 
where the verdict is contrary to the 
weight of the evidence or error of law 
has been committed. 

The net result of the consideration 
of this question is that in the Federal 
Courts there is practically no remedy by 
review of facts and that in the State 
Courts where reversal has been had the 
ultimate tribunal is against the jury and 
I yield to the inevitable temptation to 
some remarks upon that institution about 
which volumes have been written. It is 
only in these later days that we have 
heard much criticism of the jury and 
even this is not to be found in the litera- 
ture of the Courts. It is an ancient 
privilege of the Bar “to retire to the 
tavern and cuss the Court.” This is a 
privilege which still exists though exer- 
cised under less inspiring surroundings 
and it is perfectly consistent with respect 
for law and the Courts. Trial by jury, 
the germ of which is found in, but ante 
dates the Magna Charta, is not directly 
traceable to any particular institution or 
country but is said to be the net result 
of English civilization. It is a trial by 
twelve men “in the presence and under 
the superintendence of a Judge em- 
powered to instruct them on the law and 
to advise them on the facts and . . . 
to set aside their verdict if in his opinion 
it is against the law or the evidence.” 
We sometimes talk of it as though it 
were like a Jury trial in a Justice Court, 
a proceeding unknown to the Common 
Law in Civil Cases. Here,the Justice 
may neither instruct as to the law, advise 
as to the facts or grant a new trial but 
must enter judgment on the verdict. 

Power of Judges 

Mr. Hughes in an address before the 
American Bar Association said “We do 
not wish the proper functions of the 
Judge curtailed. There has been a dis- 
position in Congress of late. to attempt 


to pass measures by which the Federal 
Judge would be curbed in his instructions 
to the jury, in his presenting to them 
the facts in accordance with the practice 
of our Federal Judges. It is perfectly 
idle to talk of the improvement of legal 
processes if you cut away the power of 
the directing genius.” That power has 
been cut in our State Courts. The right 
of comment on the facts even to the 
extent of expressing an opinion on them, 
provided the jury function is not usurped, 
freely exercised in the Federal Courts, 
is forbidden in the Courts of the State. 
By the exercise of this right of comment 
the Judges exercise a much more salutary 
influence upon the jury than the Courts 
of the States which are fettered by the 
limitation of written instructions, in prac- 
tice prepared by the attorneys, in theory 
a connected series, but in fact a cumula- 
tion of disconnected propositions dry, 
lacking in vitality and the interest and 
effect of a personal charge by the pre- 
siding Judge. 

No one will seriously deny that ver- 
dicts of juries often result in serious 
miscatriage of Justice but the Presiding 
Judge has the power to prevent this by 
the courageous exercise of his proper 
functions, a fact often ignored or mini- 
mized. It will not do or a Judge to 
shelve responsibility on the facts. It is 
just as much his duty to set aside a 
verdict contrary to the true weight of 
the evidence according to its quality as 
for error of law. There is a disposition 
to fix all the responsibility for unright- 
teous verdicts on the jury. The Judge 
must not merely share that responsibility, 
he must shoulder it. Courage is as 
necessary in a Judge as’ knowledge of 
the law. Lacking either, you have a 
sorry tribunal. All ‘the greater is’ his 
responsibility as to the facts because the 
Appellate Court; when it has the power, 
is unlikely to disturb a finding on facts 
when approved by the Trial Judge, 
while it has little hesitation in correcting 
error of law. It is a fact that in some 
jurisdictions trial by jury is a success. 


clusion of the sphygmomanometer jg 
perhaps the precursor of many refine. 
ments that are to come. 

Since 1921 not only has the subject 
been given much consideration before 
the actuarial bodies through papers and 
discussions, but the subject has received 
some attention by way of informal dis- 
cussion at the meetings of medical dj- 
rectors and a number of-articles have 
appeared from time to time in the in- 
surance journals not only setting forth 
the views of various insurance officials 
but relating their various experiences, 
Bulletins have also been issued by vari- 
ous insurance organizations containing, 
in addition to much other interesting 
matter, a summary of the practices of 
the companies in general as well as a 
summary of the opinions of executives 
regarding the practice. The subject as 
a topic for general discussion is, there- 
fore, in danger of becoming threadbare 
and, for this reason and because the 
subject is such a live and important one 
that insurance experts and executives 
have generally kept in touch with the 
entire development of the subject as 
expounded in many ways, it will not 
be the purpose of the present writer— 
or speaker or whatever he might be 
termed—to deal with the subject in an 
exhaustive way in its various phases, 
nor to rehearse the present practices of 
companies but to present certain analyses 
and deductions which were made in his 
own company both before and after its 
adoption of the plan. 

As a preliminary to any consideration 
of the present topic or a preliminary to 
the adoption of the practice in any com- 
pany it would seem proper that some in- 
vestigation should be made as to what 
service the medical examination renders 
and whether that service is sufficient 
return for the medical examination fee 
and all the administrative costs that re- 
sult from the medical examination and 
as an adjunct to this very pertinent 
consideration, subsidiary consideration 
should be given to the other auxiliaries 
of selection and what they accomplish. 

It might be well to state in passing 
that it is quite possible that the condi- 
tions revealed in this paper might not 
apply to other companies and that the 
conditions in the same company might 
vary as regards territory, agencies or 
agents; also as a corollary it may be 
further stated that the rules regarding 
insurance without examination should be 
based upon the conditions in the in- 
dividual companies and not upon the 
conditions of competition in the field; 
otherwise bitter experiences, if not 
serious losses, might result. It is be- 
lieved, however, that the statistics sub- 
mitted will throw considerable light on 
the subject. 

Before adopting the procedure of non- 
medical insurance, which we are doing 
gradually, state by state, we made an 
analysis for the ‘year 1924 as regards 
the first three states in which we in- 
augurated the plan, Minnesota, Mich- 
igan and North Dakota. These states 
were selected for the reason that they 
seemed. to most resemble the conditions 
in Canada and it was our idea to develop 
our technique with the business in these 
states and then develop in other states 
gradually. ; . 

As a rough estimate it. might be said 
that the average extra mortality charge 
on these two types of. risks would net 
about $12.00 per thousand. On the esti- 
mate that there are about $250,000 of 


such cases, which is roughly 7% of the 


amount submitted, the only loss charge- 
able directly to the lack of examination 
would be about $3,000 annually against 
which we have saved approximately $13, 
000 in medical examination fees. 

An analysis of. our operating costs 
develops the fact that: there is com- 


siderable saving in operation as a result — 
of the Selective Risk plan. This amounts — 
to about 75¢ per policy and. therefore. 
we had a saving of from $1,800 to $1, 


from this item alone. This does not 
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i account the saving in time at 
ee pranch Offices or General Agencies 
or the very considerable saving in time 
as well as elimination of annoyance to 
the agent in connection with having the 
examinations consummated; that last is 
a very considerable item. 

From the foregoing it would appear 
to be a conservative assumption, at least 
so far as our business to date is con- 
cerned, that the extra mortality on the 
7% that have intruded themselves as 
standard which would otherwise have 
been taken on a substandard basis or 
rejected outright, will, in the long run, 
about consume the savings in examina- 
tion fees and administrative expense so 
that we must look largely to the expedi- 
tion of business in the field as the com- 
pensating factor in this type of business. 


tive Direct Labor Cost Per 
re alley Between Regular and 
Selective Risk 


New Business Department 
—Application Section: 
1 Matching Application and 


Examination ...... ae $79.90 .1l 
llowing unmatche } 
, aaaes by form —: scae “43875: 26 
3, Checking Medical Exam- 
aner .ccvevuueee Py ee 63.00 8 
$186.65 .25 


New Business quran 
—Policywriting Section: 
1. Crediting Examiner’s Fee $38.50 .05 
Underwriting Department: 
1. Based on saving in time 
involved in reviewing a 
Selective Risk Case.... $115.00 .15 
Medical Department: 
1. Handling Appointments, 
Irregularly examined 


cases, Gt: cas eeeusw ects $223.74 .30 
Total Savings in Labor Cost 
Wor Motlitige re caas cn 75 


Direct Labor Cost per Regular 
Policy . iceman’ Fabs westeh eee 
Direct Labor Cost per Selective 
Risk Policy... 6s feet oe eiesees 


Since the introduction of the Selective 
Risk method of transacting business the 
inspection agencies have been very active 
in bringing to the attention of the com- 
panies the great aid which they can be 
in connection with this method of do- 
ing business. The analysis of our own 
business, however, has developed the 
fact that they have been of less aid 
to us in connection with the Selective 
Risk business than in connection with 
the examined business, even though we 
have had all the Selective Risk business 
inspected. We have, therefore, indulged 
in the luxury of the inspection report at 
a considerable financial loss. In fact, 
an analysis which we have made for a 
number of years in connection with our 
medically examined business has dem- 
onstrated that the company can get but 
little return for the outlay in’ inspec- 
tion fees to say nothing of the admin- 
istrative cost of handling inspections at 
the Home Office, in connection with the 
type of business which comes within 
the scope of the Selective Risk plan. In- 
spections, however, can be of great as- 
sistance, as is demonstrated frequently, 
in connection with speculative risks and 
hazardous risks of like type on applica- 
tions for large amounts and special types 
of risks. 

Another short coming of the inspec- 
tion report, not only in connection with 
the Selective Risk type but for the 
other types, is the incorrect inspection 
teport which is very costly to the com- 
pany, involving a cost which cannot be 
measured but a cost which must be taken 
into account when considering the cost 
of inspection reports. 

_ Inasmuch as we have modified or re- 
jected $7,000 of our Selective Risk busi- 
ness on account of the inspection report 
and it is a reasonable assumption that 
the net cost of the extra mortality would 
not have been over $12 per thousand, 
we have saved less than $100 per an- 
hum asa result of an expenditure of 
nearly $2,600 for inspection fees and in 
addition there has been considerable ad- 
ministrative cost in ordering and hand- 


ling the inspections; and'we have had 
two or three unfavorable inspections 
which were apparently incorrect and 
this caused an additional outlay. 

The plea is constantly being-made by 
inspection companies that they wish to 
give special attention to the Selective 
Risk business in view of the fact that 
no examiner is involved but I cannot 
see why as much care and attention 
shoul? not be given to the medically 
exam’: ed business as in connection with 
the b siness which is not examined. If 
there is any unfavorable information 
that c::n be developed through inspec- 
tion sources which should influence 
action we need it in connection with 
the medically examined business as well 
as in the business which is not examined. 
But it must also be constantly borne in 
mind that we have no use for unfavor- 
able information which does not influ- 
ence our action. 

Just as this paper was first being w.it- 
ten, we completed an analysis of our 
business in Texas which would have 
been eligible under the Selective Risk 
plan for 1924. 1429 cases in all for $3,- 
126,950. The conditions there are prac- 
tically in accord with conditions in 
North Dakota, Minnesota and Michigan. 
The declined business was about 1% by 
number and amount, which approximate- 
ly coincides with the experience in the 
other three states. However, the sub- 
standard business was slightly greater, 
11% by number and 12% by amount. 
The examiner aided us in a smaller 
percentage of cases in Texas than in 
the other three states; only 1% of the 
modifications by amount were due to the 
work of the examiner but on more than 
-1 of 1% of the rejections. A some- 
what greater percent of the modifica- 
tions ‘and rejections were due to the 
statements of the applicants. The in- 
spection service apparently gave us much 
less help in Texas than elsewhere. We 
modified only one case for $2,000 on ac- 
count of inspection service, i.e., .1 of 1%, 
whereas none of our rejections resulted 
from the inspection service. This, of 
course, refers only to the business which 
would have been eligible under the 
Selective Risk plan. si 

Our Selective Risk business is gradual- 
ly increasing, not only for the reason 
that our business is increasing from 
month to month but because we are 
gradually extending our Selective Risk 
plan throughout our territory. During 
September we did almost one-third as 
much Selective Risk business as we did 
in the preceding four months. Apparent- 
ly our agents are becoming more ef- 
ficient in developing the information for 
during September we issued substandard 
without examination on 5%4% of the 
business submitted as compared with 
31/3% for the four preceding months 
and we declined 1% as compared with 
4 of 1% fo rthe preceding four months. 
Examinations were also requested in 
September in connection with 7 1/3% 
of the cases as compared with 3% for 
the preceding four months. 

As before, most of the information 
upon which modification, rejection or 
examination is required was due to in- 
formation given by the applicant to the 
agent. 

We utilize the same form of Part 1 
of the application for the Selective Risk 
as for the regularly examined business. 
Part II in connection with the Selective 
Risk plan is, of course, different for 
it must embrace some of the informa- 
tion formerly given by the examiner in 
Part III. In the preparation of Part II 
for our Selective Risk business we found 
occasion to make few changes in our 
Part II used in connection with our 
examined business aside from incorpor- 
ating under Part II certain information 
which was formerly secured by the ex- 
aminer under Part III. We went upon 
the assumption that we required the 
same information, aside from the exam- 
ination, in our Selective Risk business 
as we did for our medically examined 
business. 

From the foregoing it would appear 
that there are very great savings to the 
company by way of examination fees 


Double Indemnity as 
Viewed by J. V. Oxtoby 


CLARIFYING “ACCIDENTAL 
MEANS” 








Court Decisions Cited to Show Differ- 
ences in Company Contracts as to 
Death Payments 





In an effort to make understandable 
recovery under the double indemnity 
benefit as to “accidental means,” James 
V. Oxtoby, of the Detroit law firm of 
Oxtoby, Robison and Hull, brought into 
use a number of interesting court deci- 
sions in his talk before the American 
Life Convention. The opinion of the 
court seems to depend on just what is 
meant by “accidental means”; if death 
or injury was the unexpected result of 
an intentional act, it is not caused 
through “accidental means.” Whereas, 
if it is resulted from some mishap or 
slip, then it was caused by “accidental 
means.” 


Mr. Oxtoby’s paper follows: 

The present up-to-date life insurance 
policy includes a provision for a double 
insurance benefit in case of loss of life 
by accidental means. Whether the 
double indemnity contract is viewed, (a) 
as an accident insurance, limited to the 








and administrative costs. These no 
doubt, will be offset to some extent, 
which is more or less problematical at 
the present time, by the intrusion of a 
proportion of lives on a standard basis 
instead of a substandard basis and the 
intrusion of some lives on a standard 
basis which would otherwise have been 
rejected. It is quite true that the Cana- 
dian companies are reporting lower loss 
ratio in connection with the Selective 
Risk business but it is quite possible 
that this may be due to the fact that 
they have not compared the mortality 
in the Selective Risk group to the cor- 
responding groups in their former busi- 
ness, but have made a comparison with 
their total mortality which includes 
risks insured for larger amounts, risks 
insured at the higher ages, and certain 
special type which do not come under 
the Selective Risk plan. Nevertheless 
the financial savings should be very 
considerable and there should be a great 
saving in the time of the agent in the 
field who will thus be in position to 
transact a larger volume of business in a 
given time. Business also may be issued 
with much less delay than formerly. It 
is quite true that complications will oc- 
casionally arise with regard to the old 
examiner, but these probably will be 
only isolated cases and will, for the most 
part, disappear in time. The proof of 
the pudding is in the eating and as the 
Canadian companies have been eating 
this pudding for several years and all 
seem to be highly delighted with the new 
system, it is quite probable that the 
system will be a success in this coun- 
try, although it is true that at times the 
conditions will be found to be somewhat 
different. 

One of the great problems unquestion- 
ably will be to train the agent to become 
a real underwriter and to become a 
still- more important factor in the se- 
lection of risks than he has been in the 
past. Some will be found to be unworthy 
of the name of underwriter or even 
agent and it will be necessary that they 
be forced out of the business to the 
great improvement of conditions from 
the point of view of both the company 
and agent with the result that the field 
will ultimately be left to a higher grade 
of agents, or, rather, underwriters, with 
a resulting greater success for them and 
for the insurance business. 


payment of the benefit only in case of 
death resulting from accident, or (b) 
as life insurance, operative in the event 
of death effected by accidental means 
as distinguished from natural causes, 
the use of the accidental death benefit 
provision by life insurance companies 
has operated to bring life insurance 
companies into the field of accident in- 
surance. The life insurance counsel must 
now familiarize himself with accident 
insurance, and the decisions affecting 


accident insurance, as well as, with life 
insurance. 


At the annual meeting of the Actuarial 
Society of America, held in New York 
in May, 1925, Arthur Hunter, chief actu- 
ary of the New York Life presented a 
paper on “The Accidental Death Feature 
in Life Insurance Policies.” I have been 
furnished by Mr. Hunter with a galley 
proof of the paper and have found it 
very interesting and instructive. He has 
reviewed the provisions of the double 
indemnity contract issued by fifty lead- 
ing life insurance companies, and points 
out and summarizes some of the many 
differences found in the various Policy 
Forms. While these policy forms vary 
in many important particulars, they al- 
most uniformly provide for the payment 
of the double indemnity if death re- 
sults directly and independently of all 
other causes, from bodily injury, and 
solely from mental violence and acciden- 
tal means. 


In his paper, Mr. Hunter said: 


“In general, these policies provide for 
payment of the double indemnity if the 
death of the insured resulted directly 
and independently of all other causes 
from bodily injury effected solely 
through ‘external, violent and acciden- 
tal means.’ While this or similar 
phraseology is used by most of the com- 
panies, more than one-half of them pro- 
vide that there shall be a visible con- 
tusion or wound on the exterior of the 
body, except in the case of drowning, 
or of internal injuries which are revealed 
by an autopsy. In one-quarter of the 
companies, the double indemnity feature 
becomes inoperative in the event of 
death from accidental or intentional 
poisoning, while in one-third the bene- 
fit is not payable’if death occurs from 
ptomaine poisoning or bacterial infec- 
tion unless the infection occurred simul- 
taneously with and in consequence of 
the accident. Practically all of the com- 
panies provide that the accident feature 
shall not apply if death is due directly 
or indirectly to illness or disease or to 
physical or mental infirmities.” 

Martin P. Cornelius, assistant general 
attorney of the Continental Casualty 
Company, published in 1916 a book on. 
“Accidental Means.” The Book contans 
118 pages and is styled “A Brief on the 
Insuring Clause of Personal Accident 
Policies.” It would be superfluous to 
attempt to go over the same ground 
which Mr. Cornelius has so ably cov- 
ered in his book, and in this paper I 
will merely undertake to call your at- 
tention to certain of the decisions on 
this subject, particularly those which 
have. been handed down by the Courts 
since 1916. For the benefit of those who 
are not familiar with Mr. Cornelius’ 
Brief on this subject, I have included 
in Appendix “A” attached hereto, a 
copy ot the propositions as stated by 
Mr. Cornelius in his book. Each of these 
propositions are discussed by him and 
supported by citation of authorities. 

There are two lines of decisions on 
the question as to what is meant by 
“Accidental Means.” 

One line of decisions holds that, where 
injury or death is the unusual, unex- 
pected or unforeseen result of an act, 
even although such act was intention- 
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al, such injury or death is by “accidental 
means,” without proof of mishap, mis- 
chance, slip or anything out of the 
ordinary in the act or event which 
caused such injury or death. 

The other line of decisions holds that 
where an unusual or unexpected result 
occurs by reason of the doing by the 
insured of an intentional act, where no 
mischance, slip or mishap occurs in the 
doing of the act itself, the ensuing in- 
jury or death is not caused through “ac- 
cidental means”; that it must appear 
that the means used were accidental, 
and it is not enough that the result may 
be unusual, unexpected, or unforeseen. 
In other words, this line of _ decisions 
holds that if the injury or death was 
the unexpected result of an intentional 


act, it is not caused through: “accidental: 


means”; whereas, if. it is resulted from 
some mishap or slip, then it was caused 
by “accidental means.” 


Cites Specific Illustrations 


A few illustrations will show the dif- 
ference in the two lines of cases: 

The death of an insured is directly 
due to a hemorrhage caused by his over- 
exertion in shaking his furnace. The 
act was intentional. The hemorrhage, 
was unusual and unexpected. Under the 
hrst line of decisions, death was caused 
by “accidental means;” while under the 
-econd line of decisions, death was not 
so caused. Of course, if there was any 
mishap, slip or anything out of the or- 
dinary in connection with the shaking oi 
the furnace, which caused the hemorr- 
hage, the death» was undoubtedly caused 
by “accidental means.” 

Take another illustration:—A black- 
smith is using a heavy sledge hammer. 
In striking a blow a rupture occurs, 
which produces death. The result was 
unforeseen, unexpected and unusual. 
Under tke first line of decisions, death 
was caused by “accidental means.” Under 
the second line of decisions, it was not 
so caused, unless there was evidence of 
some slip or mishap. 

Take one more illustration:—An in- 
sured voiuntarily submits to a surgical 
operation. The operation results in his 
death. No mishap or slip occurs during 
the course of the operaiion. The death 
is the result of the necessary lacera- 
tions while the patient is under the 
knife of the surgeon. Under the first 
line of decisions, the death is caused by 
“accidental means,” while under the 
second line of decisions, it is not. 


The Barry and Smith Decisions 


The two cases which appear to be 
most frequently referred to and cited 
by the Courts are the Barry case (U. 
S.. Mutual Accident 
Barry, 131, U. S. 100) and the Smith 
case (Smith vs. Traveler’s Ins. Co. 219 
Massachusetts 147.) The first case has 
been frequently cited in support of both 
of the propositions we are discussing. 

In the Barry case, the policy insured 
against bodily injuries effected through 


external violent ahd accidental means.. 


The insured, a physician, jumped off of 
a platform, and alighted upon his feet 
so hard as to cause an injury to the 
duodenum resulting in his death. His 
two companions jumped from the same 
platform in perfect safety. The trial 
Court submitted to the jury the ques- 
tion whether anything unforeseen, un- 
expected and involuntary occurred in the 
act of jumping, changing or affecting 
the downward movement of the body as 
the insured expected it to be made, or 
causing him to strike the ground in a 
different way or position than antici- 
pated. If they so found, the injury would 
be attributable, to accidental means. 
The Supreme Court, in affirming a 
judgment for the plaintiff held that “the 
term ‘accidental’ was used in the policy 
in its ordinary popular sense, as mean- 
ing ‘happening by chance; unexpected- 
ly taking place; not according to the 
usual course of things; or not as ex- 
pected’; that, if a result is such as fol- 
lows from ordinary means, voluntarily 
employed, ina not unusual or unex- 
pected way, it cannot be called a result 


Association vs.° 


affected by accidental means; but, that 
if, in the act which precedes the in- 
jury, something unforeseen, unexpected, 
unusual occurs which produces the in- 
jury, then the injury has resulted from 
accidental means.” 

It seems to me that this statement is 
equivalent to saying that there must be 
some occurrence: in the nature of a mis- 
hap or slip which produced the injury, 
and that the Court here is referring to 
an occurrence which must precede the 
injury, and not to the results which 
occur in the given case. 

This case, and this language is how- 
ever cited as authority for the proposi- 
tion that an unforeseen, unexpected and 
unusual result. of a voluntary act con- 
stitutes accidental means. In. my opinion 
the decision will not bear this interpre- 
tation. 

In the Smith Case, the policy like- 
wise insured against injuries effected 
through external, violent and accidental 
means. Insured died from meningitis re- 
sulting from a -violent snuffing of a 
nasal douche, which caused infection to 
pass into the middle ear, and thence 
through the mastoid process into the 
brain. The ‘snuffing was harder than 
intended. The streptococcus germs were 
in the nostrils, and not in the douche. 
The Court held that death was not. the 
result of accidental means. 

The fact that the Court emphasized 
the voluntary nature of the act of snuff- 
ing, and that the insured used the douche 
in the very way he intended has ap- 
parently caused many Courts to take 
exception to the decision and to class it 
as one not to be followed. 

It seems to me that the decision was 
correct, and that there was no unusual, 
unexpected, or unforeseen occurrence 
preceding the injury. As pointed out by 
the Court, streptococcus germs are 
found somewhat frequently in the ‘outer 
nose, and ordinarily remain there in- 
definitely without harm. It was those 
germs that were carried to the brain 
by the voluntary act of the insured. 

Many of the reported cases might be 
cited as typical of the two lines of de- 
cisions referred to. Many of the cases 
which have held that death is effected 
by accidental means, if it is the unusual, 
unexpected or unforeseen result of an 
act, were correctly decided upon the 
facts under either line of cases. I have 
selected as typical of these two classes 
of decisions the cases of Kimball vs. 
Massachusetts Accident Company, de- 
cided by the Supreme Court of Rhode 
Island in 1922, (44 Rhode Island 264) 
and Lewis vs. Ocean Accident & 
Guarantee Corporation, Ltd., decided by 
the New York Court of Appeals in 
1918, (224 N. Y. 18.) 


Opinion in Kimball Case 


In the Kimball case the insured was 
a physician and surgeon. The tause of 
his death was erysipelas, resulting from 
an open boil on his neck becoming in- 
fected with erysipelas germs. The de- 
ceased had treated erysipelas cases while 
suffering from the boil. The court held 
that there was no testimony to show 
that the open boil was infected with 
the erysipelas germ by accidental. means. 

The Court in its opinion says: 

“In determining that an injury oc- 
curred by ‘accidental means’ it should 
appear that the cause or means. gov- 
erned the result, and not the result. the 
cause; and that, however unexpected 
the result might be no recovery cotild 
be allowed under such a provision, un- 
less there was something unexpected in 
the cause or means which produced: the 
result. (New. Amsterdam. Casualty, Co. 
v. Johnson, L. R. A. 1916 B, page 1021.) 


In the case of Lehman v. Great Western: 
Acc. .Assoc.,.155 Iowa 737, 42.L, Ri: Ai» 


‘N. S.) 562, the court. said in construing 
the phrase injury by ‘accidental means.’ 
It is not sufficient that there be an ac- 


cidental,.that is, an unusual. and. un-. 


anticipated, result. The ‘means’ mast be 
accidental; that is, involuntary and un- 
intended.” cis : 

“The policy in this.case provides that 
recovery for the death can be had only 


when the insured dies from bodily in- 
juries effected solely through accidental 
means resulting directly, independently 
and exclusively of any and all other 
causes. When a man is injured while 
doing merely what he intends to do, he 
is not injured by an accident, unless the 
course of his action has been interrupted 
or deflected by some unforeseen or un- 
intended happening.” 

In the Lewis Case it was held that 
death from inflammation of the brain 
caused by infection due to the voluntary 
puncturing, by the insured, of a pimple 
on his lip with an infected needie was 
effected by accidental means.. The 
Court in. reaching its’ conclusion, how- 
ever, did so because it considered that 
the result of the act was unforeseen 
and unexpected. 


The Court in its opinion says: 
“We think there is testimony’ from 


which a jury might find that the pimple © 


had been punctured by some instrument, 
and that the result of the puncture was 
an “ection of the ‘tissues. If that is 
wh: happened, there was an accident. 
We "ave held that infection resulting 
from the use of a’ hypodermic needle 
is caused by ‘accidental means.’ 
The same thing must be true of infec- 
tion caused by the puncture of a pimple. 
Unexpected consequences have resulted 
from an act which seemed trivial and 
innocent in the doing. Of itself, the 
scratch or the puncture was harmless. 
Unexpectedly it drove destructive germs 
beneath the skin, and thereby became 
lethal. To the scientist who traces the 
origin of disease there may seem to be 
no accident in all this. ‘Probably it is 
true to say that in the strictest sense, 
and dealing with the region of physical 
nature there is no such thing as an ac- 
cident.’ But our point of view in 
fixing the meaning of this contract must 
not be that of the scientist. It must 
be that of the average man.—Such a 
man would say that the dire result, so 
tragically out of proportion to its trivial 
cause, was something unforeseen, un- 
expected, extraordinary, an unlooked for 
mishap, and so an accident. This test 
—the one that is applied in the common 
speech of- men—is also the test to be 
applied by courts.” 

The Court then cites a number of 
cases; most of which are not authorities 
for the proposition that an unexpected 
result constitutes accidental means. Thus, 
among other cases, it cites the Barry 
Case already referred to; the decision 
in Lewis vs. Iowa State Traveling Men’s 
Association, (decided by the District 
Court of the Southern District of Iowa, 
248 Federal 602,) which case involved 
the same state of facts, and which sus- 
tained the claim of liability upon the 
correct proposition, that the pin was in- 
fected; Wester Commercial Travelers’ 
Association vs: Smith. (85 Federal 401) 
a case in’ which the Circuit Court of 
Appeals for the 8th Circuit in 1898, held 
that death caused by blood poisoning re- 
sulting from an abrasion of the skin 
of a toe by a new shoe was effected by 
accidental means, and which case does 
hold that accidental means are those 
which produce effects which are not 
their natural and probable consequences; 
Hood vs. Maryland Casualty Company 
(206. Massachusetts 223), where the 
Massachusetts Supreme Judicial Court 
was construing’ a liability policy insuring 
an’ employer against loss for damages 
upon account of bodily injuries acciden- 
tally ‘suffered by employee, and was 
not discussing “accidental means ;” Aetna 
Life Insurance Company vs. Portland 
Gas’ & Coke Company (229 Federal 552) 
where the Circuit Court of Appeals for 
the 9th Circuit, was construing a’ similar 
employer’s liability policy; and merely 








held that the injury to-the employee was~ 


accidental. 


Ramsey vs. Fidelity & Casualty ‘ 


Another, interesting. case, is: that. of 
Ramsey vs. Fidelity & Casualty. Com-- 


pany, decided .by; the Supreme Court of 
Tennessee in 1919 (143 Tenn. 42). : 
Here the insured hada tooth. pulled. 


spoisoning through using an 


at 





















































Blood poisoning resulted which resulteg 
in his death. Plaintiff alleged in he 
Bill of Complaint that the blood poisog.” 
ing resulted from accidental means; tha 
as a result of the laceration of the 
a port of entry for bacteria or germs 
into the circulatory system was acciden. | 
tally created and that bacteria did g9 
enter into the blood system of the jp. 
sured, causing his death. 

In sustaining a demurrer to the 
the court points out that the tooth wag 
pulled intentionally and not by accident, 
and that it was not claimed that 4 
accident happened while the tooth was 
being pulled; that the insured knew 
that the result of pulling the tooth 
would be to lacerate his gum; that it_ 
was only the result that followed the 
pulling of the tooth that was unlookeq 
for, unexpected and unforeseen. 

- The court declares that, according to 
the great weight of authority, the rule | 
is that the means must be accidental, — 

Mr. Hunter, in his paper refers to the 
following doubtful cases, in which claims 
were paid by the companies: ; 

(a), The insured scratched a pimple 
on his face, from which blood poison. | 
ing ensued. . 

(b) The insured had a boil which be. 
came seriously infected by knocking his 
lenee against a car seat. 

(c) The insured was stung on ‘the 
lip by an insect. ; 

(d) The insured cut.a pimple while 
shaving. 

(e) The insured died from blood 
infected 
lip stick. 


Only Unusual Cases Reach Court 


Applying the rule that something un- 
expected, unforeseen or unusual must_ 
have occurred, then the cases involy- 
ing the sting on the lip- by an insect, 
the cutting of the pimple in shaving, 
and the infected lip stick are proper- 
ly cases where death was effected by | 
accidental means. The case wherein in- | 
sured scratched « pimple on his face 
is somewhat like the Smith case in 
Massachusetts, already referred to. If 
the germ was on the finger of the in- 
sured, which did the scratching, rather 
chan on the surface of the pimple which — 
was scratched, then under the Smith | 
case, death was not effected by acciden- © 
tal means. In the case where the exist-_ 
ing boil become infected, it was un- | 
doubtedly so infected by accidental 
means, and the question presented was 
whether death was effected directly and 
independently of all other causes by the | 
knock against the car seat, or whether 
death resulted directly or indirectly from 
physical infirmity or disease. , je 

As pointed out by Mr. Hunter, there. 
is generally no difficulty in determining 
whether the death was effected by ac- 
cidental means. The cases which have | 
reached the Courts and caused the dis- ” 
cussions and distinctions are the relative- 
ly small number of exceptional cases. 

The cases. involving sunstroke by ac-— 
cidental means are not clear, and are 
rather labored in their reasoning. If the 
policy includes liability in case of death 
by sunstroke by accidental means, the 
decisions are to the effect that death 
from sunstroke is effected by accidental: 
means, if the insured did not intention- 
ally expose himself to the rays of the 
sun. Some of the late cases on this sub- 
ject are briefed in Appendix. The cases 
do not -readily lend themselves to the” 
usual tests of accident. In the case 
death from sunstroke, there is no 
hap or-slip, nothing unexpected, unfo 
seen or unusual; except the result w 
actually. happened; unless. it can be 
that the insured intended to keep in 
shade, or to get into the shade from 
of the sunshine, and tried to do so, 
that something unexpected, unforeseé 
or unusual prevented. his ‘so doing, 
was the proximate cause -ofthe § 
stroke. which followed: ;: =. 

I have undertaken in the Appendix 1 
brief some of the many cases deci 
since. 1916, and trust that this short 
cussion. of basic principles will aid 
reconciling these decisions and redu 
them to:some sort of order.. 
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a decisive vote 


The high standing of The Travelers among 
employers of labor is a powerful help to the 
agent presenting Group Insurance. 


For every 100 employers who have en- 
trusted their group insurance to any other 
company, 146 have selected The Travelers. 


Another widespread testimonial of The 
Travelers from employers is found in the work- 
men’s compensation insurance figures. Pre- 
miums paid The Travelers last year exceeded 
eighteen millions, while the company doing 
the second largest compensation business just 
exceeded the ten million mark. 


THE TRAVELERS, HARTFORD, CONNECTICUT 
THE TRAVELERS INSURANCE COMPANY 
THE TRAVELERS INDEMNITY COMPANY 
THE TRAVELERS FIRE INSURANCE COMPANY 


Group Insurance is not difficult to write—least difficult when 
you present The Travelers plans. 

















. THREE SALIENT FACTORS 


in Good Life Insurance 


1. Surplus - - - 9.79% 


A larger ratio of market value Surplus to Liabilities than any 
mutual company, which pays a dividend at the end of the first year. 





2. Interest - - - 5.92% 


A three year average of gross earnings, being one of the most 
favorable rates among all companies entered in New York State. 


3. Mortality - - - 47% 


For the first nine months of 1925; 49.4% for 1924, and 50.9% over 


a five year average, making one of the most favorable of all 
mortalities. 


THE GUARDIAN LIFE INSURANCE COMPANY 


OF AMERICA 
(Established 1860 under the Laws of the State of New York) 


HOME OFFICE: 50 UNION SQUARE, NEW YORK 
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MANAGERS 


“ ‘Golden Rule’ Life Insurance”’ 
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